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VoL. XXIV. 


gn There seems to be considerable difference of 
by Savings Banks. Opinion as to the wisdom of a savings bank 
taking up the conduct of a life insurance busi- 
ness as a branch ofits operations, now permitted to be done by stat- 
ute in Massachusetts. Most of the savings bank officers who have 
expressed themselves upon the question are opposed to the idea of 
mixing the saving bank business with the life insurance business and 
think the two kinds of business should be kept separate. Of course, 
the insurance feature is not compulsory upon the savings banks, only 
permissive. We see that one savings bank in Massachusetts, the 
Peoples Savings Bank of Brocton of which Ex-Governor William L. 
Douglass is president, has adopted the plan. 

Mr. Alfred L. Aiken, treasurer of the Worcester County Institu- 
tion for Savings at Worcester, Mass. has given considerable thought 
to this proposition and at the convention of the Savings bank men at 
Atlantic City spoke upon the new law at considerable length. The 
law, he said, is of interest to the community at large, as well as to 
savings banks, first because it is claimed it will reduce the cost to the 
wage earner of what has now become almost a necessity of life; second, 
because it marks a radical departure from the conservative course 
which our savings banks have been obliged to follow under heretofore 
existing laws. 

A savings bank in Massachusetts is a mutual institution. Before 
it can undertake the insurance business, the project must be formally 
sanctioned by both the corporation and its trustees and a license ob- 
tained, the approval of the Bank Commissioner as well as that of the 
Insurance Commissioner, being a necessary preliminary. Before 
authority can be granted, the law requires the establishment by public- 
spirited citizens of two funds, the returns on which to the contributors 
being limited to the rate of interest paid by the savings bank on its 
deposits. These funds are both subject to redemption when the profits 
that shall accrue from the insurance business justify it under the 
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terms of the law. One fund, to be not less than $5,000, is to provide for 
the expenses of the business until it becomes self-sustaining; the other, 
a special guaranty fund of not less than $20,000, is to protect the Insur- 
ance Department againstany extraordinary mortality experience, or 
until the business so grows as to make the law of averages applicable. 
Still a third, ‘‘General Insurance Guaranty Fund” is provided, to be 
made up by monthly contributions by all insuring banks of an amount 
equal to 4 per cent. of the premiums collected by them during the 
month preceding. The trustees of this fund select a State Actuary 
and State Medical Director, who are to make tables of rates and re- 
serves and such forms of policy and annuity contracts as the law 
provides. The state provides free to every insuring bank, all forms, 
blanks, etc. Solicitors and collectors are absolutely prohibited; the 
business must be done overthe counter. The technical provisions of 
the law safeguard the interest of the insured. The business must be 
local and limited to the community in which the bank is located; no 
bank can insure non-residents of the Commonwealth. The maximum 
for which an insurance policy can be issued is $500, and annuity con- 
tracts cannot exceed a $200 annual payment upon any one life, The 
funds in the bank’s savings department and insurance department are 
to be entirely independent, neither being available for payment of lia- 
bilities of the other. 

The above are some of the features of the new legislation. Mr. 
Aiken, after having made a careful study of the proposition says he 
sees no merit in it, other than ingenuity. Life insurance by savings 
banks is an innovation in this country and the progress and practi- 
cability of the Massachusetts plan will be watched with interest. If 
practicable, the feature will doubtless extend; but Mr. Aiken has 
small hopes for the success of the undertaking. He points to the fact 
that over-the-counter life insurance was tried by the British Post 
Office and, in spite of the great moral effect of the financial strength 
of the government and the greater familiarity of English people, 
than of our own, with industrial insurance, theattempt was unsuccessful. 


| 


Bank Examination he following clipping from the Chicago 

in St, Louis. Record Herald of recent date indicates that 

the St. Louis Clearing House Association has 

adopted the plan of examination by a special examiner, originated by 

President W. T. Fenton of the National Bank of the Republic of Chi- 

cago, and put into effect by the Clearing House of that city two 
years ago: 

‘*The management of the St. Louis Clearing House has decided 
to put into force the plan of bank examination that has worked so ad- 
mirably in Chicago. The Management Committee, with representa- 
tives of thirteen banks present, voted unanimously in favor of estab- 
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lishing a bureau for the examination of every bank and trust company 
enjoying the privileges of the St. Louis Clearing Association. Exam- 
inations will be made at irregular intervals at the direction of the 
Management Committee as in Chicago, and refusal to submit to ex- 
amination will deprive a bank of Clearing House connections. A 
chief examiner will be appointed as soon as the proper man can be 
secured. 

‘*The plan to be started in St. Louis has been in operation in Chi- 
cago for nearly two years, W. T. Fenton of the National Bank of the 
Republic being the originator of the idea. The Clearing House ex- 
aminer makes examinations at the direction of the Clearing House 
Committee, and his reports are said to be more thorough and of more 
value than those of either the state or national bank examiners. The 
plan has operated greatly to the benefit of Chicago banks. It has 
been the means of correcting some abuses, has given the different 
banks more confidence in one another and has been the means of 
bringing to the city considerable business that formerly went else- 
where.” 


Not Negotiabte “4 decision by the Supreme Court of Minnesota, 

ais Cha. reported in this number, involving liability of a 

railroad to the holder of a bill stamped ‘‘ not nego- 

tiable " where the wheat had been diverted in transit at request of 

the shipper and delivered other than to the holder, will be of interest 
to bankers who handle bill of lading collateral. 

Iverson Brothers at Hampden, Minn., delivered to the Great 
Northern Railroad a car of wheat consigned to McKinnon Sons at 
Duluth. They received a bill of lading therefor—not an order bill 
but a straight bill—naming McKinnon Sons at Duluth as consignees, 
and attached the bill to a $1,000 draft upon such consignees. When 
the draft was presented at Duluth, it was paid by the Barnum Grain 
Co. at the request of McKinnon Sons, the grain company taking the 
bill and retaining it, awaiting the arrival of the wheat. The wheat 
was never delivered at Duluth. After forwarding the draft, Iverson 
Brothers requested the carrier to divert the car from Duluth to 
Minneapolis, where McKinnon Sons also had an office; the request 
was complied with, and the wheat was delivered at Minneapolis upon 
order of McKinnon Sons, without production of the bill. 

The bill of lading had stamped upon its face: ‘‘ Not negotiable 
unless delivery ts to be made to consignee or order.” As already said, 
the bill of lading was not consigned to order of the consignee, but 
‘*consigned to McKinnon Sons & Co., destination Duluth.” 

The Barnum Grain Company sued the Great Northern for their 
$1,000 and recovered. The carrier contended that the bill of lading 
was not negotiable and therefore it had the right to deliver the wheat 
to the consignee named without production of the bill. The Supreme 
Court of Minnesota holds that the stamped words ‘‘ not negotiable ” 
exempted the bill from the provisions of the state statute which pre- 
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scribes the mode of transferring or assigning bills of lading and gives 
the transferee certain rights in the property —the statute expressly 
exempting bills so stamped —and that the bill in question is governed 
by the general principles of the common law applicable to such instru- 
ments; that the stamp ‘‘ not negotiable ” did not destroy the assign- 
ability of the bill; it was assignable by delivery and, notwithstanding 
those words, it represented the goods so shipped; the transfer of the 
bill did not transfer the contract but it transferred the goods repre- 
sented by it; and the Barnum Grain Company had sufficient interest 
in the wheat to enable it to bring this action. 

This decision shows the law of Minnesota to be especially advan- 
tageous to holders of bills of lading. Here wasa straight bill, marked 
‘*not negotiable. ’’ And yet the carrier had to make it good to a holder, 
other than the consignee, who had paid a draft against it at destina- 
tion and the carrier was not protected, where it diverted the wheat at 
the shipper’s request to another destination and made delivery without 
production of the bill. The decision indicates that under the law of 
Minnesota, even upon a bill such as that in question, the right to the 
goods goes to the holder of the bill and the carrier is not safe in di- 
verting the shipment at request of the shipper, unless the latter pro- 
duces and exchanges the bill, or has the diversion noted thereon, and 
furthermore is not safe in delivering the property without production 
and surrender of the bill of lading. In some jurisdictions, we believe, 
a carrier is justified in delivering the property to the consignee of a 
straight bill without taking up the bill in the absence of notice from 
another holder that he has an interest therein, but in Minnesota it 
would seem that in making delivery without production of the bill, 
the carrier takes the risk that it is not held by some third party for 
value and notice to the carrier by such holder, of his rights, does not 
seem necessary to their protection. 


— If John Smith, cashier of a national bank, who 
for Private Debt. has bought a horse or a cow or anything else 

from Peter Jones, and owes him therefor, wrong- 
fully takes a bundle of national bank notes, which bear his signature, 
out of the till and delivers them to his creditor in payment, the latter 
need have no concern whether Smith has stolen the notes or come by 
them honestly. But bank drafts do not always have the same free 
currency. That isto say, if instead of paying by national bank notes, 
John Smith pays Peter Jones by draft of the bank upon its correspond- 
ent, signed by Smith as cashier, Peter Jones must refund the money 
if the cashier has used the bank’s money without authority. He is 
put on inquiry, by taking this form of draft, as to the cashier's 
authority so to use it for his own purposes and takes the risk. This 





EDITORIAL. 765 


is so held by the Supreme Court of Iowa in a case which we publish 
in this number. The draft involved was issued by the cashier of a 
state bank, but whether state or national bank, the same principle 
applies. Other courts have held the same way. 

At the same time, the rule is not universal. For example, in the 
New Jersey case which we reported in the September number, 
municipal bonds signed by the Mayor of a Borough and left in his 
custody were pledged by him with a bank for a personal loan. The 
bank was held not put on inquiry as to the mayor’s authority by the 
fact that the bonds were signed by the official who negotiated them. 
So, also, the Supreme Court of Massachusetts in Fillebrown v. Hay- 
wood, decided in February of last year (23 B. L. J. 549) where the 
treasurer of a corporation misappropriated its money by issuing its 
checks, signed by him as treasurer, which were made payable to and 
collected by his private creditor, held the creditor protected in his 
right to the proceeds as against the corporation. The court based its 
decision upon the Negotiable Instruments Law. It said that law 
‘*has codified the common law doctrine that neither knowledge of sus- 
picious circumstances, nor doubts as to the genuineness of the title, 
nor gross negligence on the part of the taker, either singly or to- 
gether, are sufficient to defeat recovery by the holder of negotiable 
paper, unless amounting to proof of want of good faith. The receiver 
(of the corporation), therefore, cannot recover the proceeds of the 
checks unless the defendant took them in bad faith and this inquiry 
is a question of fact. That each check was signed by Cable, as treas- 
urer, was not of itself such an affirmative representation as to indi- 
cate that he was acting in a fiduciary capacity, by which his authority 
was restricted and limited, as authority to draw and issue checks in 
the name of the corporation was incidental to his office, and the 
holder in due course of business would receive them under a presump- 
tion that they were lawfully issued.” 

It looks as if there would be the same conflict of authority under 
the Negotiable Instruments Law, as formerly, upon the proposition 
whether a bank draft signed by a cashier, or a corporation check signed 
by a treasurer, and passed off for the official's private debt, is as good 
as acurrency payment to the creditor, or whether it is received coupled 
with a risk of returning, dependent upon whether or not this use of 
the corporation’s money was authorized by it. 


e The decision of the Supreme Court of Iowa in 
ayee as Holder n , 

ce Ease Gouree. Vander Ploeg v. Van Zunk, which we publish 

in this number, will be found useful reading as 

an instructive exposition of the Negotiable Instruments Law upon 

the right of the payee of a note to enforce the same as a holder in due 
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course against the makers, though the conclusion reached will hardly 
be deemed satisfactory from the bankers’ standpoint. 

The facts are simple: Three makers signed a note in blank and 
entrusted it to one of the three to raise a small sum for a common en- 
terprise. The entrusted maker, in violation of his trust, filled out 
the note for a much larger sum which he individually owed, filled in 
the name of his private creditor as payee, and delivered the note to 
the latter in satisfaction of his private debt. 

The decision of the court is that while the payee is a holder, he is 
not a holder in due course under the definition of the Negotiable In- 
struments Law, hence in an action on the note, the non-consenting 
makers can put in their defense that the entrusted maker was without 
authority to fill out and deliver the note as he did. 

The court says that before the enactment of the Negotiable In- 
struments Law, a different conclusion would have been reached, for 
the former rule was that one who intrusts an incomplete instrument 
to another to be completed by him and delivered, is bound to any one 
who relies in good faith on the genuineness of such instrument, al- 
though the person intrusted with its completion and delivery had ex- 
ceeded his authority; and this rule was applicable to the payee as well 
as the transferee of such an instrument. 

We have reported certain decisions in the past to the effect that 
the Negotiable Instruments Law changed the rights of the holder in 
the following transaction: A being entrusted with a blank note signed 
by B, for use in a particular way, negotiates it to a payee in violation 
of his trust, the payee bona fide filling up the note as to amount and 
other particulars as arranged with A. Before the Negotiable Instru- 
ments Law, the payee, when a bona fide holder for value, could en- 
force the note against the maker B. Since the Negotiable Instru- 
ments Law, he could not, because the existence of the blanks put him 
on inquiry as to the extent of A’s authority from B to fill them. 

But where A wrongfully and in violation of his trust filled up the 
note himself and transferred it to the payee in completed form, we 
have heretofore understood that the payee, whether advancing pres- 
ent value or taking the note for a past debt, of the person entrusted, 
could enforce it against the maker as a holder in due course under 
the Negotiable Instruments Law. We think the Massachusetts court 
in the Boston Steel Company v. Steuer case so held. But now the 
Supreme Court of Iowa reasons quite convincingly to the contrary 
of this last stated proposition. The question will probably bear re- 
examination in the light of all the recent cases. 


a | 





THE UNIFORM BILL OF LADING 
AT WASHINGTON. 


N October 15th the Interstate Commerce Commission gave an all 

() day hearing at Washington to the various parties interested in 

the new uniform bill of lading which has been tentatively ap- 

proved and prescribed by the Commission to be put into use 

by the railroads of the country on the first of January next, subject 

to such modifications as the Commission may make as a result of the 
hearing.* 

The prescribing by the Commission of a uniform bill of lading to 
be issued by all the railroads for interstate business, containing terms 
and conditions of carriage and liability binding upon the carrier on 
the one hand and the shipper and his assigns on the other, is an inno- 
vation in the field of commerce. Heretofore the carrier has issued his 
own bill of lading with such terms, conditions and contract exemp- 
tions from liability as he chose to insert; the shipper has been obliged 
to accept the bill thus given him, or take none at all; the consignee 
who paid the shipper’s draft has been obliged to take the bill, notwith- 
standing it contained distasteful exemptions from liability, or go out 
of business; and the banker, loaning money to the shipper or con- 
signee upon pledge of the bill, has likewise been limited by its terms, 
so far as recourse upon the security is concerned. 

In short, the bill of lading has been of the carrier’s own make-up; 
there has been no uniformity, but a great diversity, in its provisions 
as issued by carriers in different parts of the country; and the only 
relief to the holder from obnoxious exemptions from liability has 
come from certain State legislatures and courts, forbidding or declar- 
ing void certain exemption clauses. 

The common law liability of the carrier is as insurer of the goods 
against every cause of loss except act of God or the public enemy. 
But the carrier has loaded down his bill with clauses exempting him 
from numerous other causes of loss. When the shipper takes this bill 
(and there is practically nothing else for him to do if he wants his 
goods shipped), the majority of courts have held he is bound by its 
terms, as by a contract, even though he does not sign it, and it is only 
in the case of extreme provisions of exemption—as that the carrier 
shall not be liable for loss caused by the negligence of his own agents 
—that the courts relieve the shipper from the effect of such provisions 
and declare them invalid. The great majority of courts hold that an 
exemption from negligence clause is invalid; while in only one or two 





*The text of this prescribed uniform bill was published in the JOURN AL for July, 
at page 510. 
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states do the courts go to the extreme of holding that it is incompe- 
tent for a carrier to limit his common law liability as insurer. 

A common carrier is bound to carry all goods offered to him, at all 
events to the endof hisown line. This is.an undoubted rule of law that 
he cannot evade. Some few years ago, certain dissatisfied shippers, 
with headquarters in Chicago, standing upon their rights under this 
rule, tendered their goods for carriage and refused to accept the ‘‘ ex- 
empted ” bill of lading, but insisted that they be carried as required 
by law. The carrier met this demand by a provision that in case the 
goods were carried with no other relief from liability than that 
afforded by the common and statute law of the different states, a rate 
twenty per cent. additional to the regular rates would be imposed. A 
controversy was engendered, the parties went before the Interstate 
Commerce Commission, they were advised to endeavor to reach an 
agreement, they became constituted as the Joint Committee of Car- 
riers and Shippers (the carriers representing those in the Official 
Classification Territory comprising roads north of the Ohio and east 
of the Mississippi rivers and the shippers representing the Illinois 
Manufacturers’ Association and certain other shipping organizations) 
and after negotiations extending over some three years, the uniform 
bill as now prescribed by the Commission was the result. Pending the 
negotiations, Congress in 1906 enacted the following provisions of law: 

‘* That any common carrier, railroad or transportation 
company, receiving property for transportation from a 
point in one state to a point in another state, shall issue 
a receipt or bill of lading therefor, and shall be liable to 
the lawful holder thereof for any loss, damage or injury 
to such property caused by it or any common carrier, 
railroad or transportation company to which such prop- 
erty may be delivered or over whose line or lines such 
property may pass, and no contract, receipt, rule or regu- 
lation shall exempt such common carrier, railroad or 
transportation company from the liability hereby im- 
posed: Provided, that nothing in this section shall de- 
prive any holder of such receipt or bill of lading of any 
remedy or right of action which he has under existing 
law.” 
Also a provision giving the Interstate Commerce Commission power 
‘¢ To determine and prescribe what will be the just 
and reasonable rate or rates, charge or charges, to be 
thereafter observed in such case as the maximum to be 
charged; and what regulation or practice in respect to 
such transportation is just, fair and reasonable to be there- 
after followed.” 
By these provisions, it is seen, a common carrier is obliged to issue 
a receipt or bill of lading for interstate carriage and the Commission 
is given power not only to prescribe what shall be a reasonable rate, 
but also to prescribe what ‘‘regulation or practice in respect to such 
transportation” is reasonable to be followed. In pursuance of this 
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grant of power, assuming it to be constitutional, the Commission, as 
already said, has prescribed as a reasonable regulation or practice for 
all the railroads of the country, in a proceeding in which they have 
been brought in as parties, this uniform bill (which, without this 
grant of power, would have been binding only upon those carriers 
and shippers who had agreed thereto) which, unless good reason to 
the contrary is shown, will take effect next January. 

The hearing on the 15th was for the purpose of considering ob- 
jections to the prescribed bill. Our space will not permit a detailed 
statement of what took place. The hearing was largely attended, fully 
150 representatives of various interests being present. Objections to 
some of the features of the bill were made by representatives of rail- 
roads outside of the official classification territory and nearly every 
one of the prescribed conditions were made the subject of numerous 
objections, both by representatives of shippers’ organizations in various 
parts of the country and of organizations which stand in the position 
of consignees and pay drafts to take up the bill. Many of the objec- 
tions and criticisms made seemed reasonable. The hearing was most 
valuable from an educational standpoint and demonstrated the great 
difficulty of incorporating in the conditions of a single bill, provis- 
ions just and fair to all the widely scattered interests who ship and 
receive the varied products of our country. But, assuming the Com- 
mission’s power,it is necessary that the conditions of the bill adequately 
safeguard all these interests as when put into effect, it will be binding 
upon them, and the terms of the bill cannot be added to, or changed. 
The only alternative is for the Commission to eliminate all the con- 
ditions and prescribe a clean bill of lading, relegating the liabilities 
of the carrier and the rights of the parties to the law of the land. A 
proposition of that character was made to the Commission by a num- 
ber of shippers’ organizations and will doubtless be given due weight. 
These organizations presented two draft forms of clean bills, one for 
straight and one for order shipments. 

A word in closing as to the attitude of the bankers who loan upon 
the bill of lading. Their object is safety or security; and to this end, 
national and state legislation adequately governing the assignability 
of bills of lading and rights of transferees is requisite. So far as the 
form and contents of the bill itself are concerned, they have desired 
a uniform bill, with an adequate ‘‘ order” clause and with terms and 
conditions as simple as possible; or preferably, a separate and dis- 
tinctive ‘‘order” bill. The Bill of Lading Committee of the Ameri- 
can Bankers’ Association, after a two years’ attempt to participate in 
the joint conference were, on the eve of the hearing at Washington, 
finally heard, and satisfactory agreement was reached on the ‘‘ order ”’ 
clause, an ‘‘ alteration” clause and on an amendment to the insurance 
clause deemed necessary to preserve the security of the insurance. 
At the hearing before the Commission, therefore, the bankers having 
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been granted the essential points of their demands, did not appear as 
objectors. At the same time, they asked of the Commission certain 
additional safeguards with respect to the form of the bill. The bank- 
ers’ position, in brief, was this: This proposed bill, having the great 
advantage of uniformity and, amended as agreed upon with the Joint 
Conference Committee, is acceptable to the banking interests if noth- 
ing better can be obtained. The bankers are not primarily concerned 
in the conditions of liability as between carrier and shipper; but the 
simpler these conditions the better. In view of the numerous objec- 
tions and disagreements of the varied interests to these conditions, 
the suggestion of a clean bill, with all conditions eliminated, meets 
with the bankers’ favor. But whether a clean bill, or a bill with con- 
ditions, the bankers urge two distinctive bills, one for order and one 
for straight shipments, to be printed on different colored paper; the 
words ‘‘order of ” to be printed on order bills; the words ‘‘ not nego- 
tiable”’ to be printed on straight bills and prohibited on order bills, 
and that ‘‘duplicate”’ or ‘‘ triplicate” bills be so marked. 

The Interstate Commerce Commission now has the entire subject 
under advisement. 


THE COTTON CROP. 


The commercial cotton crop for the year just ended, as stated by 
the Secretary of the New Orleans Cotton Exchange, 13,510,982 bales, 
shows an increase of 2,164,994 bales over that of 1905-6 and a decrease 
of 54,903 bales as compared with the record crop of 1904-5. Total 
sight receipts of cotton for the year—13,189,337 bales—show an in- 
crease of 2,167,502 bales over like receipts for the 1905-6 season and 
are only 152,134 bales less than the 1904-5 receipts. By far the larger 
part of the commercial supply found its way to the Atlantic and Gulf 
ports, the port receipts for the crop year—9,959,515 bales—standing 
midway between the 1905-6 receipts of 8,029,544 and 10,319,782 bales 
for 1904-5. Of the total port receipts, over 77 per cent. are credited 
to the three ports of Galveston, New Orleans and Savannah, Galves- 
ton alone handling almost 40 per cent. of the total port receipts and 
about 2%-per cent. of the commercial crop of the country. The total 
American spinners’ takings—4,965,498 bales—are likewise larger than 
the corresponding figures for the preceding two seasons—4, 723,703 for 
1905-6 and 4,445,650 bales for 1904-5. 

The total figures of domestic cotton consumption are made up of 
2,426,390 bales, which represent the quantities received by northern 
mills, and of 2,439,108 bales, the net southern mills’ takings for the 
season. Both northern and southern mills show figures of increased 
consumption for the year as compared with the previous year’s record, 
though the increase is larger for the northern mills than for the south- 
ern mills. 





A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established 
customs of business which have grown up and now exist 
in the United States governing the issue, use and redemp- 
tion of the bank check. 


Vill. PAYMENT OF CHECKS (Continuep). 


1. PayMENT TO PERSON OF SAME NAME AS PAYEE. 
2. LiaBILirty OF IDENTIFIER OF PAYEE. 
3. Liapitiry or IDENTIFYING INDORSER FOR GENUINENESS. 


PAYMENT TO PERSON OF SAME NAME AS PAYEE. 

F a bank pays money to, or on the indorsement of, a person of the 
same name as the payee, but not the real payee intended by the 
checkdrawer, the payment is not valid or chargeable against the 
depositor. 

The doctrine that a party advancing money on a draft to one of 
the same name, but not the real payee, loses, had its birth in Eng- 
land in 1790, in the case of Mead v. Youngs, 4 T. R., 28. <A draft 
payable to ‘‘Henry Davis or order” accepted by the defendant, was 
discounted by the plaintiff, and the proceeds paid to a certain Henry 
Davis, who subsequently turned out to be other than the payee in- 
tended. The holder sued the acceptor, and three of the judges denied 
a recovery, holding that the indorsement by the wrong Henry Davis 
conferred no title. Lord Kenyon, Ch. J., dissented, and said: 

‘*The question here is, whether the name of H. Davis, to whom 
the bill on the face of it was payable, shall or shall not convey a title 
to this plaintiff who gave a valuable consideration for it, and who 
discounted it with the name of H. Davis upon it, and with an assur- 
ance from the defendant, that it was accepted by him? If any fraud, 
or even neglect, could be imputed to the plaintiff, that would vary 
the case, but circumstanced as these parties were I think that, if the 
plaintiff cannot recover, it will put an insuperable clog on this species 
of property. I cannot distinguish this case on principle from that of 
Miller v. Race, 1 Burr., 452, where the innocent holder of a note 
which had been taken when the mail was robbed, was held entitled 
to recover. That indeed was a note payable to dearer, but still the 
same principle must govern both cases. In this case the fault origi- 
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nated with the drawer of the bill, in not describing more particularly 
the person to whom he intended it should be paid. The plaintiff was 
not bound to send to Dunkirk (the drawer’s residence) to know 
whether the person who had possession of the bill was or was not the 
real H. Davis. There may indeed be some inconvenience the other 
way, but setting the inconvenience on the one side against that on the 
other, in my apprehension it would throw too great a burden on per- 
sons taking bills of exchange to require proof of an indorsee that the 
person from whom he received the bill was the real payee. Such proof 
has never yet been required of an indorsee in such an action; there- 
fore I think that as there was no fraud or want of due diligence on 
the part of the plaintiff, he is entitled to recover.” 


The next case on the subject is an early New Hampshire one, Fos- 
ter v. Shattuck, 2 N. H., 446, in the year 1822. It furnishes a dictum 
only, based on the decision already cited, to the effect that a note pay- 
able to M. F. or order, cannot be sued in the name of an indorsee, 
unless negotiated by the same M. F. who was intended to be the payee. 

Then, in New York, we have the case of Graves v. The American 
Exchange Bank, 17 N. Y., 205—March, 1858. A draft on the bank, 
payable to the order of and mailed to Charles F. Graves, fell into the 
hands of another Charles F. Graves, the latter having wrongfully 
taken it from the post-office. The draft was indorsed by the second 
Charles F. Graves and paid by the bank. The party for whom it was 
intended, claiming it was his property, sued the bank for its conver- 
sion. The majority of the court held the bankliable. Mead v. Youngs 
was cited with approval, and the court said that the indorsement, if 
not technically a forgery, was at all events spurious and false and 
therefore equally inoperative to change the title, which was in plaintiff. 

Judge Roosevelt dissented,and pointedly puts the question: *‘Which 
of the two under these circumstances should bear the loss—the drawer 
who carelessly omitted all designation, or the drawees who innocently 
paid the wrong person in consequence of such omission ? As between 
these parties, the loss, it seems to me, should fall on the former.” 

Also in Indiana National Bank v. Holtsclaw, 98 Ind. 85, the same 
idea that the indorsement by a party of the same name, but not the 
real payee, does not pass the title is recognized, the controversy in 
that case being between the real payee and a bank who had purchased 
the check from the suppositious payee and collected it from the paying 
bank. 

While there is much to be said in favor of the purchaser or payor 
of a check, innocently acquired by indorsement from, or paid to, one 
of the same name but not the real payee, the rule must be regarded 
as settled at the present day that the purchaser acquires no rights in 
the check from such a transferor and that payment by the bank to 
one of the same name, but not the true payee, is not valid and cannot 
be charged up against its customer’s account. In other words, in 
this country, the burden is thrown upon the person advancing value 
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upon or paying the check, to ascertain the identity of the payee, and 
not upon the drawer to describe more particularly than by mere name 
the person to whom, or upon whose order, he intends payment to be 
made. Hence the necessity for banks which are called upon to pay 
checks to unknown payees to ascertain the identity of such payees, or 
have such identity vouched for by some responsible person; and where 
checks are paid to indorsees, not only to ascertain the identity of the 
indorsee, but to see to it that the person receiving payment is a res- 
ponsible person, so that in the event of forgery of the payee’s or other 
prior indorsement, recourse can be had upon such person. 
LIABILITY OF IDENTIFIER OF PAYEE. 

We have heretofore considered the right of the bank to have iden- 
tification of the payee before payment and its right to a reasonable 
time for making inquiry as to the identity of the payee (see JouRNAL 
for November 1906, pages 862-864; see also 22 B.L.J. 847 and 20 B.L.J. 
at page 91). 

A question of importance to the bank is the liability to it of one 
who identifies a person as payee where the identification is false and 
the bank is thereby induced to pay the money to one not entitled 
thereto. 

The Supreme Court of Colorado had before it in 1881 (Lahay v. 
City Nat. Bank, 4 B. L. J. 179) a case of false identification of the 
payee, and held the identifier responsible to the payor bank, although 
the identifier was ignorant of the falsity of his identification at the time 
it was made. The opinion of the court states the principles upon 
which the liability rests. The facts were these: A check had been 
drawn by a Chicago bank upon a Denver bank payable to John Phillipe. 
Another man obtained possession of it, forged the payee’s name, and 
was identified as Phillipe at the bank of payment by one Lahay, known 
to the bank, which thereupon paid over the money. Lahay thought 
the man was Phillipe at the time. The bank was compelled to pay 
the amount a second time to the true payee, and the court compelled 
Lahay to make the amount good to the bank. In its opinion the court 
said (we substitute the words ‘‘ Lahay ” and ‘‘ bank”’ for ‘‘ appellant” 
and ‘‘ appellee "’ used by the court): 

‘*The action is founded upon the deceit practiced upon the bank 
by Lahay by means of which the bank was induced to pay the 
amount of the check to D’Armenthal who had no claim to the money, 
instead of John Phillipe, who alone was entitled to the same. Coun- 
sel contended however that Lahay was not liable on account of his 
false statement, because he is not known to have had knowledge of 
its falsity at the time of making the same. The question thus pre- 
sented was before the court and carefully considered in an early case 
(Sellar v. Clelland, 2 Colo. 532). It was then held that the intention 
of one party to deceive and defraud another was sufficiently made out 
by showing that a false affirmation had in fact been made by a party 
concerning a matter about which he had no actual knowledge, under 
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circumstances showing that the matter spoken about was better known 
to the party making the representations than to the other party, and 
to the general rule requiring a party relying upon false representa- 
tions to show not only that they were false, but that the party making 
the same knew such to be the case, some exceptions were pointed 
out; as when one, as in this case, positively assures another that a 
certain statement is true, professing at the time to speak of his own 
knowledge, and about a matter not known to the party to whom the 
representations are made, he cannot be allowed to complain because 
another has placed too much reliance upon the truth of what he him- 
self has stated. As said in Sellar v. Clelland, ‘in such a case the 
proof would seem to be complete when it was shown that the defend- 
ants made the representations; that they were made to induce plain- 
tiffs to enter into the contract; that, relying upon the same, they did 
enter into the contract; that the representations were false; that the 
plaintiffs sustained damage; and that such damage was occasioned by 
reason of the falsity of such representations.’ 

‘* The statute of frauds and perjuries cannot be invoked in this case 
to shield Lahay. His liability does not grow out of any special prom- 
ise to answer for the debt, default, or miscarriage of another; nor is 
he sought to be held upon any agreement required to be in writing. 
Lahay is shown to have stated as of his own knowledge that Paul 
D’Armenthal was in fact John Phillipe and that this representation 
was made for the express purpose of inducing the bank to pay over 
the money. It is also shown that the bank, relying upon such repre- 
sentation, did pay the money to D’Armenthal supposing him to be 
the John Phillipe entitled to receive the same The representations 
were in fact false, and damages were sustained thereby. Every ele- 
ment necessary to a recovery under the decision in Sellar v. Clelland 
was here made out. The correctness of the decision in that case is 
not questioned. It is well supported by authority and must control 
here.” 

The above opinion indicates the controlling principles which under- 
lie the liability of an identifier in an action for deceit. Not only where 
the identifier knows that the person whom he represents as the payee 
is not entitled to receive the money, but where he makes a false re- 
presentation in mistaken belief that it is true, will the identifier be 
held liable for the damages sustained by the bank in reliance upon 
such misrepresentation. It is not necessary that the identification be 
in writing, by indorsement on the check, although the banks gener- 
ally require a person identifying a payee to indorse his own name on 
the check before paying over the money. 

LIABILITY OF IDENTIFYING INDORSER FOR GENUINENESS. 

Where a person identifying the payee of a check indorses his name 
on the back and the bank then pays over the money, he is, as we have 
already said, liable to the bank in an action for deceit if the person so 
identified is not the person he is represented to be. But a further 
question arises as to the liability of the identifying indorser where the 
person identified is the true payee of the check but the check has 
been so altered by forgery in some respect so as to disentitle him to 
payment. 
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Assuming the innocence of the identifying indorser of anything 
wrong about the check, however guilty the payee or indorsee asking 
payment may be, the question is, can he be held liable to the bank, 
either for making a false representation or as warrantor, by indorse- 
ment, of genuineness? What is hisrepresentation? He asserts that 
John Smith is the payee or indorsee appearing on the check and that 
statement is true as far as it goes. Does his representation go beyond 
this and include a representation that such person is entitled to the 
money which, of course, he is not, by reason of a prior forgery ? 
Whether or not the identifier could be held liable for making a false 
representation under such circumstances is questionable and very 
doubtful. 

But apart from the question of liability for false representation, he 
has himself indorsed the check and the question arises whether by his 
indorsement he warrants to the paying drawee the genuineness of the 
instrument and of prior indorsements save only the drawer’s signature ? 

If the bank was a purchaser of the instrument, there would be no 
question but that under the Negotiable Instruments Law and accord- 
ing to the rule in other States, one who signs his name on the back 
of a check or draft, under the indorsement of the payee or indorsee, 
to identify the latter to a prospective purchaser from such payee or 
indorsee, incurs the liability of an indorser, which includes not only 
a warranty of the genuineness of the signature of the payee or in- 
dorsee but of the instrument itself. But while this is true as to the 
purchaser, we regard the question as not free from doubt whether such 
identifying indorser can be held liable, as indorser, to the drawee who 
pays the instrument. Under the Negotiable Instruments Law an 
indorser warrants genuineness only to a ‘‘ holder in due course,” and 
the definition of a holder in due course under that law is not broad 
enough to include the drawee who pays the instrument. As the iden- 
tifying indorser receives no part of the money he would not be liable 
in an action for money had and received without consideration. We 
know of no case which has arisen in which an identifying indorser has 
been sought to be held liable for lack of genuineness toa paying drawee. 
On the whole, we think a bank which pays a check upon an indorse- 
ment made by one who identifies the payee would be safer if it should 
exact some express warranty from the identifier, sufficient in terms 
to vouch, not only that the person identified is the payee, but that the 
instrument is genuine in other respects. 

In the next number we will consider the numerous 
cases where checks have been paid to depositors who have 


impersonated and assumed the name of another, and re- 


ceived, indorsed and collected a check payable to that 
other. 


( Zo be Continued.) 
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“THE TREASURY SYSTEM OF THE UNITED STATES.” 


Since the issue of ‘‘ The Treasury System of the United States,” 
on the occasion of the American Bankers’ Convention at Atlantic 
City, nearly every mail has brought us favorable comments and orders 
for the enlarged edition, which we are now preparing, as announced, 
omitting the advertising pages. The book will be handsomely bound. 

This work is the most complete review of the Treasury System of 
the United States ever published; and, notwithstanding its condensa- 
tion, it is so comprehensive in its entirety, setting forth the history of 
the different epochs or periods of our financial system, that it cannot 
fail to prove an educator for the banking fraternity, especially for the 
younger generation of bankers, and, perchance, for a few of the older 
ones as well. 

It gives an account of the financial operations of the government 
from the adoption of the Constitution; how the Treasury system was 
organized by Hamilton: how he obtained treasure to sustain the gov- 
ernment; his organization of the first Bank of the United States, or 
the first Central Bank; how and why it was not rechartered; the or- 
ganization of the Second Bank of the United States, the annulment 
of its charter and the consequences thereof; the establishing of the 
Independent Treasury System ; the inauguration of the National 
Banking System; the resumption of specie payments after a long 
period of depreciated currency following the Civil War, and the opera- 
tions of the system down to and including the present administration. 

All this will be supplemented in the enlarged edition by.a com- 
plete recapitulation of the receipts and expenditures, the currency 
and coinage, etc., during the different periods, through comprehensive 
statistics, thus forming a complete book of reference of financial his- 
tory for the busy banker of to-day. 

The second edition, as the first, will stand uniquely alone, from 
the fact that it will contain the same handsome photogravure portraits 
and biographical sketches of every Se-retary of the Treasury from 
Alexander Hamilton to George B. Cortelyou, which is the only com- 
plete set of portraits of these distinguished statesmen outside of the 
Treasury building at Washington. 

The edition will be ready for issue in a short time, and will be sent 
postpaid on receipt of price, $2.50 per copy, by the Banxinc Law 
JournaL, 27 Thames Street, New York. 


CHECKS “PAYABLE AT” 
CLEARING HOUSE BANKS. 


T its last annual meeting, the New York Clearing House Asso- 
\ ciation adopted the following amendment of the Constitution: 

No member of this Association shall send or pay 
through the exchanges checks or other items drawn on 
banks, bankers or trust companies, not members of this 
Association, by customers thereof in Greater New York, 
and made payable at a Clearing-House bank, unless the 
same shall first be accepted and made payable at a Clearing 
House bank by the bank, banker or trust company upon 
which they are drawn. This provision shall also apply 
to non-members making exchanges through members of 
this Association. 

There is probably some good reason, although we fail to see it, 
why this prohibition of checks drawn on non-member banks, made 
payable at member banks or at non-members for whom members 
clear, unless first accepted as so payable by the drawee, is limited to 
those drawn by ‘‘customers in greater New York” of the non-member 


banks and why it is not made applicable to all check drawers, 
wherever located, who draw such checks upon non-members, either 
in the city or in other cities or states. 

We recall that in 1902 the Clearing House Committee issued the 
following circular: 


Feb. 3, 1902. 

Dear Sir—The attention of the committee has been called to the 
fact that items drawn on banks not affiliated with the New York Clear- 
ing House and stamped ‘‘payable, if desired, at ———— bank, New 
York,” are being paid through the Clearing House. The committee 
have decided that banks paying such checks through the exchanges 
are acting contrary to the provisions of the constitution governing re- 
lations between members of the association and others, and have di- 
rected that notice be given of the infringement. By order of 

W. A. Nasu, 
Chairman of the Clearing House Committee. 

WitiiaM SHerer, JJanager. 


And in 1903, the following: 
New York, May 28, 1903. 
Dear Sir:—The attention of the Clearing House Committee has 
been called to the fact that, contrary to the provisions of the circular 
letter of February 3, 1902, some banks continue to send through the 
exchanges, items drawn upon institutions not connected with the Clear- 
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ing House and made payable ‘‘if desired” by some Clearing House 
bank. The following is a specimen of the items in question: 


THE NATIONAL BANK OR TRUST COMPANY 
OF NEW YORK (or out-of-town). 


Pay to the order of 


Payable if desired through the 
New York Clearing House by 


As stated above, these items are drawn on institutions not connected 
in any manner with the New York Clearing House, and by the use of 
the printed or stamped note, the holder appears to have the option of 
having them paid through the exchanges. 

This is not permitted, and the bank receiving such items through 
the exchanges, should treat them as mis-sent and is entitled to collect 
the amount of the fine, as provided for under section 9 of the Scale of 
Fines. By order James T. Woopwarp, 

Chairman Clearing House Committee. 
WILLIAM SHERER, Janager. 


These circulars of 1902 and 1903 came after the Clearing House 
had established a scale of charges for out-of-town items and were aimed 
at prohibiting a method by which a check, drawn upon an out-of-town 
bank, might be ultimately collected of that bank without subjection to 
the collection charge, by making a New York clearing house bank an 
optional drawee. Aside from the objection to the use of such checks 
as evasions of established collection charges, there was the further 
objection from the standpoint of the holder whether such a check 
was a negotiable instrument, in view of section 212 of the Negotiabie 
Instruments Law which provides: 

‘*A bill may be addressed to two or more drawees 
jointly, whether they are partners or not; but not to two 
or more drawees in the alternative or in succession.” 

A check drawn upon A ‘‘payable if desired by B” raised a question 
whether A and B were not alternative drawees and the check there- 
fore not negotiable, in which case prior equities would not be cut off 
by its transfer and the obligations of the parties thereto would be 
different from those of parties to negotiable paper. 

The express penalizing of the ‘‘if desired’’ check, coupled with 
doubts as to its negotiability led, we believe, to its disappearance from 
New York Clearing House channels, but another form of check had 
come into use, drawn upon an outside bank and simply ‘‘payable at” 
a Clearing House bank, which having but one drawee and one place 
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of payment was clearly a negotiable instrument. Discussing the use 
of this check in the Journat for November 1904 (21 B. L. J. 741) and 
for April 1905 (22 B. L. J. 237) we took the ground that it came within 
the spirit, though not the letter, of the Clearing House prohibition of 
‘‘if desired” checks, being equally a means by which, when naming 
an out-of-town drawee, the collection charge was evaded. Some of 
the banking fraternity, however, denied the application of the Clear- 
ing House prohibition and the question, so far as we were concerned, 
was left in a debatable state. Weat that time pointed out a requisite 
of the Negotiable Instruments Law with reference to the use of such 
checks. Section 143 provides: 

Presentment for acceptance must be made * * * (3) 
where the bill is drawn payable elsewhere than at the 
residence or place of business of the drawee. 

Upon a bill so drawn, not presented for acceptance but presented at 
the place where made payable and dishonored, the drawer and indor- 
sers would be discharged. We further pointed out a danger to the 
clearing house bank in paying such form of check, namely, that under 
the law it was very doubtful whether out-of-town national banks and 
such state banks as were required to transact their usual business at 
the place of the bank, would have the power to make a valid and bind- 
ing agreement with a New York bank to in the first instance pay 
checks drawn upon such banks made payable at the city bank, and that 
insolvency of the out-of-town bank would leave the New York bank 
a mere holder of ‘‘cashed”’ checks upon a drawee who had failed prior 
to presentment for payment with doubtful recourse, even by prior 
pledge or arrangement or standing blanket acceptance filed with the city 
bank, upon a credit balance or securities of the drawee in its hands. 

It was our belief, even though the ‘‘ payable at” check had not 
been in terms prohibited by the Clearing House, that the danger to 
the holder, of presentment at the place of payment without first 
obtaining acceptance, and the danger to the city bank from paying 
such form of check, would make its further use unpopular. 

The amendment now adopted by the Clearing House, relates to 
such form of check, but not to one drawn upon an out-of-town bank 
‘*payable at” a New York Clearing House bank but only to such 
check when drawn by a New York customer of and upon a non- 
member bank which, presumably, in the large majority of instances, 
is a bank or trust company in Greater New York, not elsewhere. If 
such be the case, there is no evasion of collection charge upon out-of- 
town checks involved; but rather a prohibition of the facilities of the 
Clearing House to banks and trust companies in greater New York 
who, without being members or non-members for whom members 
clear and as such, subject to its rules and regulations, are independ- 
ent institutions who desire checks drawn upon them paid by members 
in the first instance. The requirement, we see, excludes such checks 
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unless first accepted by the independent bank and made so payable, 
which would make them substantially equivalent to a check or draft 
by the independent bank upon the clearing bank. But, as said, we 
fail to see why the amendatory provision was limited to such checks 
and why it was not broadened to include all checks, wherever drawn, 
upon a non-member, whether in-town or out-of-town unless the old 
form of check drawn upon an out-of-town bank and made payable at 
a Clearing House bank has entirely fallen into disuse, concerning 
which we have no positive knowledge. 


THE COTTON CROP. 


The commercial cotton crop for the year just ended, as stated by 
the Secretary of the New Orleans Cotton Exchange, 13,510,982 bales, 
shows an increase of 2,164,994 bales over that of 1905-6 and a decrease 
of 54,903 bales as compared with the record crop of 1904-5. Total 
sight receipts of cotton for the year—13,489,337 bales—show an in- 
crease of 2,167,502 bales over like receipts for the 1905-6 season and 
are only 152,134 bales less than the 1904-5 receipts. By far the larger 
part of the commercial supply found its way to the Atlantic and Gulf 
ports, the port receipts for the crop year—9,919,555 bales—standing 
midway between the 1905-6 receipts of 8,029,544 and 10,319,782 bales 
for 1904-5. Of the total port receipts, over 77 per cent are credited 
to the three ports of Galveston, New Orleans, and Savannah, Galves- 
ton alone handling almost 40 per cent of the total port receipts and 
about 29 per cent of the commercial crop of the country. The total 
American spinners’ takings—4,965,498 bales—are likewise larger than 
the corresponding figures for the preceding two seasons—4,723,703 
for 1905-6 and 4,445,650 bales for 1904-5. 

The total figures of domestic cotton consumption are made up 
of 2,526,390 bales, which represent the quantities received by northern 
mills, and of 2,439,108 bales, the net southern mills’ takings for the 
season. Both northern and southern mills show figures of increased 
consumption for the year as compared with the previous year’s record, 
though the increase is larger for the northern mills than for the 
southern mills, the total quantity consumed by the northern mills 
constituting 51 per cent of the domestic spinners’ takings for the sea- 
son, as compared with 50 per cent for the preceding season and 51 per 
cent for the 1904-5 season. 





THE ALLOWANCE OF OVERDRAFTS. 


URING the last month the Journat has received a number of in- 
|) quiries with regard to the following item which has recently 
been published in several of the financial papers in New York 

and elsewhere: 


OVERDRAFTS DISCOUNTENANCED. 


A placard poster over the cashier’s desk of a leading down- 
town bank reads: 
CouRT DECISION. 


A bank has no right to allow its depositors to overdraw, and 
thus pay out upon such checks the money of other depositors and of 
the stockholders. The Chief Justice of the Supreme Court says: “It 
could not be supported by any vote of the directors however formal, 
and therefore whenever done by a cashier, it is at his own peril and 
upon the responsibility of himself and his sureties.” 


This item, it will be noticed, does not specify the court by which 
the decision was rendered or the date of rendition. Most of the in- 
quirers assume it is a statement of some decision which has recently 
been rendered by a New York court. A few doubt the existence of 
any such decision as being contrary to what is nowadays generally 
regarded as within the undoubted powers of a bank, namely, to al- 


low, through its board of directors, any customer to overdraw his ac- 
count, should the board in its wisdom decide to loan the bank’s money 
in this irregular way. 

The language quoted in the above excerpt is authentic but not re- 
cent. It occurs in an opinion rendered by Mr. Justice Story of the 
Supreme Court of the United States (when John Marshall was Chief 
Justice) way back in the year 1828 in the case of Minor against the 
Mechanics Bank of Alexandria, reported in 1 Peter’s Reports page 46, 
at page 72. Somuch curiosity has been evinced concerning the state- 
ment above quoted and the soundness of the law therein given that it 
may be of interest to refer to the old Bank of Alexandria case and see 
in what connection the language was used. 

The case referred to was an action by the Mechanics Bank of Al- 
exandria against the cashier, Philip H. Minor, and the sureties on his 
official bond, to recover damages for various acts contrary to the obli- 
gation of the bond to ‘‘ well and truly execute the duties of cashier ” 
whereby the money of the bank was lost and wasted. Among these 
acts was the allowance of overdrafts. The court had instructed the 
jury that the sureties were liable for any wilful or permissive appli- 
cation of the moneys of the bank which the cashier knowingly made 
or suffered, without authority, whereby they were lost to the bank 
and had refused to give the following instruction to the jury, asked 
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by the defendants—its action in both particulars being affirmed by 
the Supreme Court: 


‘That if it were the established usage and practice 
of the said bank that the cashier might, in his discretion, 
permit customers to overdraw and to have checks and 
notes charged up without present funds in the bank: and 
for the cashier to receive and pass as cash, checks 
and drafts upon other banks; and if the said bal- 
ances so appearing against the several persons above 
charged on the books of said bank arose out of the exer- 
cise of such discretion by said cashier and in the course of 
the ordinary transactions of said bank and pursuant to 
established usage and course of business there adopted, 
and personally known to the said president and directors 
and practiced and continued with their knowledge fora 
series of years from the commencement of the bank to 
the termination of said Philip H. Minor’s cashiership; 
though the existence of such balances or the partic- 
ular circumstances attending them were not formally 
communicated to the board of directors, the jury may 
infer the approbation, assent and acquiescence of the 
said president and directors as to such usage and course 
of business.” 

This refused instruction, we see, covered not only the allow- 
ance of overdrafts but the crediting as cash of checks and drafts upon 
other banks; the effect of the refusal was to deny the power of the 
board of directors of a bank to ratify, by acquiescence, a long contin- 
ued practice of the cashier to allow, in his discretion, the making of 
overdrafts or of crediting as cash a deposit of checks on other banks. 
Mr. Justice Story delivered the opinion of the Supreme Court in 
which the lower court was sustained and in his opinion, as said, will 
be found the language above quoted. He stated that if the usage and 
practice referred to in the instruction asked ‘‘ were within the legiti- 
mate authority of the board and such as its written vote might 
justify,” there would be no question that the instruction ought to 
have been given. But the question is ‘‘ whether any act or vote of 
the board of directors, in violation of their own duties, in fraud of the 
rights and interest of the stockholders of the bank” could amount to 
a justification of the cashier who was a particeps criminis? Then Mr. 
Justice Story continued: 


‘*We are of opinion that it would not. However 
broad and general the powers of the direction might be 
for the government and management of the concerns of 
the bank by the general language of the charter and by- 
laws, those powers are not unlimited but must receive a 
rational exposition. It cannot be pretended that the 
board could, by a vote, authorize the cashier to plunder 
the funds of the bank or to cheat the stockholders of 
their interest therein. No vote could authorize the di- 
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rectors to divide among themselves the capital stock, or 
justify the officers of the bank in an avowed embezzle- 
ment of its funds. The cases put are strong but they 
demonstrate the principle only ina more forcible manner. 
Every act of fraud—every known departure from duty 
by the board in connivance with the cashier for the plain 
purpose of sacrificing the interests of the stockholders, 
though less reprehensible in morals or less pernicious 
in its effects than the cases supposed, would still be an 
excess of power, from its illegality, and as such void as 
an authority to protect the cashier in his wrongful com- 
pliance. * * * The instruction prayed for supposes that 
the usage and practice of the cashier, under the sanction 
of the board, would justify a known misapplication of the 
funds of the bank. What is that usage and practice as 
put inthiscase? It isa usage toallow customers to over- 
draw and to have their checks and notes charged up with- 
out present funds in the bank. Stripped of all technical 
disguise the usage and practice thus attempted to be 
sanctioned is a usage and practice to misapply the funds 
of the bank and to connive at the withdrawal of the same, 
without any security, in favor of certain privileged per- 
sons. Such a usage and practice is surely a manifest de- 
parture from duty both of the directors and the cashier, 
as cannot receive any countenance in a court of justice. 
It could not be supported by any vote of the directors, how- 
ever formal; and therefore, whenever done by the cashier, ts 
at his own peril and upon the responsibility of himself and 
hts sureties. Itis anything but ‘well and truly execu- 
ting his duty as cashier.’”’ 

Under these views of Mr. Justice Story,the paying out of the bank’s 
money upon an unsecured overdraft of a customer or crediting a de- 
posited check, as cash, prior to its collection and allowing the cus- 
tomer to draw against the credit, things which are frequently done 
at the present day, is a misapplication of the funds of the bank, not 
so heinous in morals but equally as illegal in principle as if the direc- 
tors should divide up the bank’s money among themselves or sanction 
its embezzlement by the cashier; and in accordance with these views 
the directors are said to have no power to sanction an overdraft, any 
more than they would have to sanction an embezzlement by the cashier 
and relieve the sureties on his official bond from responsibility there- 
for. This opinion was rendered at a time when banking was in its 
infancy in this country and when the paying out of money upon a 
customer’s overdraft was regarded in the popular mind as about equal 
to wasting it. The Supreme Court of Pennsylvania in 1852 held 
about the same views when in Lancaster Bank v. Woodward, 18 Pa, 
362, they said: 

‘*It was attempted to prove a custom to pay overdrafts 
of solvent dealers with the banks, but it failed; and if it 
had not failed, such a custom should be abolished. Ma/lus 
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usus abolendus est. Our banking institutions are gener- 
ally conducted by boards of directors to whom stock- 
holders look for the proper use and management of the 
capital invested. * * * If subordinate officers might pay 
checks which are properly drafts on funds deposited, 
when there are no funds of the drawer on deposit, the 
capital of the banks would be liable to perversion to pur- 
poses and in modes that were never contemplated either 
by the Legislature or by the stockholders. That a prac- 
tice of paying overdrafts has prevailed to some extent is 
quite likely; and it may be true that boards of directors 
have in some instances sanctioned it; but it has no au- 
thority in sound usage or in law. The more nearly 
these institutions keep in line of regular business trans- 
actions, the more effectually will they accommodate the 
public and secure their own interests.” 


We will not here attempt any statement of the law of overdrafts 
as it exists at the present day. The custom of allowing overdrafts in 
different forms, secured or unsecured, by previous arrangement or 
without prior permission, has become quite extensive throughout the 
country during the last half century. In the reports to the Comp- 
troller of the Currency there is set apart a distinctive heading for 
‘*Overdrafts secured and unsecured” by national banks. There is 
hardly a question at the present day but that the board of directors 
of a bank has the power to allow overdrafts if they determine to loan 
the bank’s money in this irregular mode and the more recent cases be- 
fore the courts on the subject of power or authority deal with ques- 
tions, not of the directors’ power, but of the authority of the cashier 
or other officer to permit overdrafts where there has been no express 
resolution of the board conferring authority upon him but where he 
had permitted overdrafts with the knowledge and tacit sanction of the 
directors and of the officer’s liability both criminal and civil; that is to 
say, criminal where he has allowed the bank to be defrauded by conniv- 
ing at dishonest overdrafts and civil, where he has allowed overdrafts 
without authority, or if authorized has negligently allowed overdrafts 
upon which losses have been suffered. 


a 


SHIPMENTS OF ANTHRACITE COAL. 

Anthracite coal shipments from eastern producing regions during 
August, 5,716,252 gross tons, are larger than the July figures and 
about 6 per cent in excess of the August, 1906, shipments, though be- 
low the figures for the three earlier months of thesame year. Ship- 
ments for the eight months of the year, 44,203,282 gross tons, are 
about 24 per cent in excess of the corresponding 1906 totals, and re- 
present the largest season figures on record since 1901. 





THE BETTER PROTECTION 
OF MUNICIPAL SECURITIES. 


NE of the subjects which is coming to the fore, calling for better 
legal regulation, is that of safeguarding or protecting the in- 
vestor in municipalsecurities. At the present time the holder 
to whom such securities are negotiated takes them subject, in 

many instances, to the decisions of courts of this or that state con- 
cerning the validity of particular issues, with uncertain result as to 
validity; and apart from such uncertainty, there is necessity for some 
system of safeguarding municipal bonds to prevent their duplication 
by forgery or otherwise. Certain states, notably Georgia, have taken 
the initative in this matter, the Georgia legislation providing for the 
validation of municipal bonds prior to their negotiation. But this 
legislation, good as it is, Goes not provide against the danger of 
forgery in the issuance of such securities. 

The American Bankers’ Association has had a committee on cer- 
tification of municipal securities, of which Mr. Joseph G. Brown, of 
Raleigh, North Carolina, has been Chairman, and this Committee has 
made considerable progress in a movement for better conditions. 
But, recognizing the necessity for uniform state legislation fully cover- 
ing the subject, such committee has transferred its functions to the 
Standing Law Committee of the Association (named in its report 
‘Legislative Committee’’) whose direct function it is to procure uni- 
formity and improvement in the laws of the different states upon bank- 
ing and financial matters; and this last-named Committee will now 
proceed to give the subject that full attention and effort which its 
importance demands. 

We append the report of the Committee on Municipal Securities 
to the American Bankers’ Association and also the report of a similar 
committee of the Ohio Bankers’ Association made at the last conven- 
tion of that body, which reports will show in detail the progress down 
to date in this movement for reform. 


COMMITTEE ON MUNICIPAL, SECURITIES. 


To the Executive Council of the American Bankers’ Association: 

Your committee has found the matter of the better protection of 
municipal securities of growing interest and increasing difficulties. 
The frequency with which the courts are called upon to determine 
the validity of municipal issues clearly indicates the need for some- 
thing better than the present system. An essential of all such issues 
is ready negotiability, and, like Cesar’s wife, they must be above sus- 
picion, for once tainted—tainted forever. The primary steps should 
be most carefully safeguarded, so that investors may not be depend- 
ent upon the attitude of the various State courts. 

Accurate statistics are not available, but information has been ob- 
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tained of losses amounting to hundreds of thousands of dollars, that 
have resulted from irregularities or carelessness in municipal issues, 
and from forgeries that have been made easy by the lack of proper 
care on the part of municipal authorities. The law governing such 
issues in the several States are in the main crude and incomplete, and 
have apparently been hastily drawn by parties who had little knowl- 
edge and less experience in handling investment securities, and who 
had no appreciation of the need of protection to investors, or of the 
readier sale and enhanced values that would accrue to such securities, 
if every safeguard was thrown around their issuance. By extensive 
correspondence it has been ascertained that there are about as many 
methods as there are States, and but few of them with any well- 
defined plan. 

Repeated efforts have been made to ascertain accurately the laws 
prevailing in every State, but with only partial success. Many of our 
letters have gone unanswered, while many who have responded have 
done so in the most casual way, and have seemed to consider the sub- 
ject of too little importance to demand any special attention. 

In one case only, an intelligent firm of bankers volunteered the 
opinion that no legislation is needed, and that the parties handling or 
purchasing municipals must rely solely on their attorneys in each in- 
dividual case. One State, Arkansas, had little interest in the subject, 
because her cities and towns were forbidden by the Constitution to 
issue bonds of any kind. 

In several instances, however, and particularly in those sections 
where large sums are invested in securities of this class, our inquiries 
have elicited much information and many valuable suggestions. Our 
thanks are due to several members of the council, who have cheer- 
fully and intelligently aided us in our investigation. 

Special attention is being given to this matter by several leading 
trust companies, notably the City Trust Company of Boston, the 
United States Mortgage and Trust Company, and ‘‘ The Columbia” 
of New York, and to each of these we are indebted for much valuable 
assistance. These trust companies have special and well-organized 
departments to deal with this branch of their business, and they are 
prepared at minimum cost to take entire charge of all issues from the 
very moment they are authorized by the vote of the people until 
ready for saleand delivery. They furnish the paper, which is specially 
made for them, and for every sheet of which they require the strict- 
est accounting. They keep on hand steel engraved forms, which 
need only to be filled in by the printer, thus making overissues prac- 
tically impossible. 

Their own attorneys pass upon the regularity of each issue, every 
bond is duly registered on their books, where is spread also a com- 
plete history of the issue, and their certificate attests the regularity 
and thorough identity of every separate bond. When the services of 
these trust companies are taken advantage of, the risk of fraud is 
minimized, and the market value of the securities bearing their cer- 
tificate is largely enhanced, thus doubtless more than making good 
the entire cost of such supervision. But, unfortunately, the great 
majority of municipalities, not realizing the value of such oversight 
and desirous of economizing, do not avail themselves of it, and so put 
out their securities with scarcely any care at any point. 

Of course, no legislation can require the use of the trust compan- 
ies, so the difficulty must be reached in some other way. In the 
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meantime, however, the American Bankers’ Association, and every 
State association should wage a campaign of education along this line, 
and, so far as possible, through local bankers, endeavor to have all 
municipals issued under the supervision of reputable trust companies. 
Then the legislative committee, through State associations and other- 
wise, should endeavor to have every State Legislature enact some 
protective law. 

In our report, submitted at St. Louis last year, we reported briefly 
on the Georgia and Texas statutes for the protection of municipal 
bonds. Notwithstanding this, we deem it important to report more 
fully on these statutes in this report, as well as on the Colorado stat- 
ute, as the best protection is found in the States of Colorado, Georgia 
and Texas. 

The Texas statute reads as follows: 

‘* Any county, city, or town in the State of Texas desiring to issue 
bonds as authorised by the Constitution and law of this State shall, 
before such bonds are offered for sale, forward to the Attorney- 
General, in regard to the bonds to be issued, a certified copy of the 
order or ordinance levying the tax to pay interest and provide a sink- 
ing fund, with a statement of the total bonded indebtedness for such 
county, city, or town, including the series of bonds proposed and the 
assessed value of property for the purpose of taxation as shown by the 
last official assessment of such county, city, or town, together with 
such other information as the Attorney-General may require; where- 
upon it shall be the duty of the Attorney-General to carefully exam- 
ine said bonds in connection with the facts and the Constitution and 
laws on the subject of the execution of such bonds, and if, as the re- 
sult of this examination, the Attorney-General shall find that such 
bonds were issued in conformity with the Constitution and laws, and 
they were valid and binding obligations upon such county, city, or 
town, by which they were executed, he shall so certify. When said 
bonds have been examined by the Attorney-General, and his certifi- 
cate thereto attached, they shall be registered by the comptroller in 
a book to be kept for that purpose, and the certificate of the Attorney- 
General as to the validity of such bonds shall be preserved as record, 
for use in the event of litigation. Such bonds, after receiving the 
certificate of the Attorney-General, and having been registered in the 
Comptroller’s office, as provided herein, shall thereafter be held in 
every section, suit, or proceeding, in which their validity is or may be 
brought into question, prima-facie, valid and binding obligations, and 
in every action brought to enforce a collection of such bonds, the cer- 
tificate of the Attorney-General or a duly certified copy thereof shall 
be admitted and received in evidence of the validity of such bonds, 
together with the coupons thereof attached, provided, the only de- 
fence which can be offered against the validity of such bonds shall be 
forgery or fraud; but this article shall not be construed to give valid- 
ity to any such bonds as may be issued in excess of the limit fixed 
by the Constitution or contrary to its provisions; but all such bonds 
shall, to the extent of such excess, be held void.” 

Messrs. E. H. Rollins & Sons of Denver informed us of the pro- 
vision in the Colorado statutes, requiring city and county refunding 
bonds to be registered by the State auditor, and after this is done the 
legality of the bonds shall not be open to contest for any reason what- 
ever. This provision does not apply where the indebtedness is an 
original creation. Said certificate is as follows: 
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AUDITOR'S CERTIFICATE. 


, Auditor of the State of Colo- 
rado, do hereby certify that this bond has been duly registered in 
my office as required by law, and that the act, under which the same 
is issued, provides that when registered by the State Auditor, the le- 
gality thereof shall not be open to contest by said County, or any 
person or corporation for, or on behalf of, such County, for any reason 
whatever. 

‘*In Testimony Wuereor, I have hereunto set my hand and 
Official Seal at Denver, this day of A. D., 1903. 


“ Auditor of the State of Colorado.’ 


The Georgia statute goes a step further, in that it requires a judi- 
cial decision, and thus avoids the apparent bestowal of the power to 
override a Constitutional provision, which cannot, of course, be done. 
We are indebted to the Robinson- pamerey Co. of Atlanta, for the 
following statement of Mr. James H. Gilbert a reputable attorney, 
in regard to the Georgia laws concerning the matter: 

‘* The underlying provision which operates greatly for the protec- 
tion of the holders is found in Paragraph 1 of Section 7 of Article 7 
of the Constitution of the State, which provides that no political divi- 
sion of the State shall incur a new debt in excess of 7 per cent. of the 
assessed value of all the taxable property therein, and such debt shall 
not be incurred without the consent of two-thirds of the qualified 
voters at an election held for that purpose. The second paragraph 
of said section of the Constitution further provides that a county or 
municipal corporation incurring bonded indebtedness shall, at or de- 
Sore the time of so doing, provide for the assessment and collection of 
an annual tax sufficient in amount to pay the principal and interest of 
said debt withn thirty years from the date when tt ts incurred. 

‘* Under the provisions last referred to, when a county or munici- 
pality desires to incur a bonded debt, an election must be called by 
the proper officers, who shall give notice for thirty days next preced- 
ing the day of election by publication in the newspaper in which the 
Sheriff's advertisements are published. This notice is required to 
specify full particulars of the bonds sought to be issued, as to amount, 
interest, purpose of issue, and when to be paid. The election must 
be held under the same rules and in the same manner as election of 
officers. Provision is made determining the number of qualified 
voters by reference to the registration lists, where, as in most cases, 
such are kept, or, if not, by reference to the tally sheets of the last 
preceding general election, and before the bonds can be issued it 
must appear that two-thirds of the qualified voters have actually voted 
in favor of the issue. 

‘*When an election has been determined in favor of the issue of 
bonds, they are required by law to be validated in accordance with 
the provisions of the Act of the Legislature of Georgia, approv ed De- 
cember 6th, 1897; which provides for a judicial review of the steps 
which have been taken, and a determination of judgment as to 
whether or not the law has been fully complied with. Under this 
statute it is made the duty of the political division issuing the bonds 
to notify the Solicitor- General of the Circuit in which said division 
lies of the result of the election. Thereupon the Solicitor-General 
files a petition in the Superior Court, which petition sets forth full 
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particulars of the proposed bond issue, and the election, and there- 
upon an order is issued requiring the county or municipality to show 
cause why bonds should not be validated. Due answer being made, 
the judge of said Superior Court proceeds to hear and determine all 
the questions of law and fact in respect to the matter in hand, and 
renders judgment thereon, and in the event his judgment shall be in 
favor of the issue of said bonds, judgment is entered to that effect, 
and any citizen of the State, resident in the county or municipality, 
may become a party to said proceedings, and if dissatisfied with the 
judgment validating the bonds, may except thereto within twenty 
days after the judgment, and have the proceedings reviewed in the 
Supreme Court. ‘lhe Act further provides that, if no exceptions are 
filed within the time limit, or, if filed, affirmance is had in the Supreme 
Court, the judgment of the Superior Court, confirming and validating 
the issuance of said bonds, shall be forever conclusive as to the valid- 
ity of the bonds against the maker thereof, and ‘the validity of said 
bonds shall never be called in question in any court in this State.’ Pro- 
vision is also made that the Clerk of the Court stamp upon the bonds 
a certificate, certifying their validation with the date of the judgment 
and the name of the court by which it was rendered. The bonds 
being thus validated, it becomes the duty of the county or munici- 
pality to provide, before issuing the bonds, for the continual annual 
levy and collection of a tax sufficient to provide for the payment of 
both principal and interest.” 

The best protection possible would be a Constitutional provision 
in each State that the decision of the Attorney-General or other prop- 
erly authorized State officer that an issue of bonds was regular and in 
accordance with law should be final, and that such decision should in- 
variably be given before the sale and delivery of such bonds. This, 
however, seems practically impossible, and legislative enactment is 
the only alternative. The best features of the Texas and the Georgia 
laws can be woven by the attorney for the Legislative Committee into 
a statute that we believe would readily commend itself to the various 
State Legislatures, through whom, with a little attention, it might 
become an almost universal law. 

At the meeting of the Ohio Bankers’ Association, held in Cincin- 
nati last June, a bill very similar to the Texas statute was endorsed 
by the Convention, with instructions to have it presented at the com- 
ing meeting of the Legislature next winter, and recommending it for 
passage. 

We are indebted to Hon. Chas. J. Bonaparte, United States 
Attorney-General, for information concerning legislation upon the 
subject of municipal bonds in Alaska, the Philippines and Porto Rico, 
as follows: 

ALASKA. 

Act of Congress, approved April 12, 1904 (31 Stats., p. 520), en- 
titled ‘‘ An Act to amend and codify the laws relating to municipal 
corporations in the District of Alaska,” provides, Section 5. 

PHILIPPINES. 

The Act of Congress of July 1, 1902 (32 Stats., p. 707). 
PUBLIC—NO. 43. 
PORTO RICO. 

The Act of Congress approved April 12, 1900 (31 Stats., 77) 
(Sec. 38). 
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An Act of the Legislative Assembly of Porto Rico, approved Janu- 
ary 31, 1901 (Rev. Stats. and Codes of Porto Rico, p. 256). 

We would respectfully suggest that this report, with the entire 
subject, be referred to the Legislative Committee of this association, 
which has its regular attorney, with instructions to prepare a law for 
this purpose, and endeavor to have it enacted by the General Assem- 
blies of all the States in the Union. Such law should provide at least 
that some State officer should furnish all forms of municipal bonds, 
made upon specially prepared paper, and should certify to the regu- 
larity of all issues. 

It seems proper that this, being entirely a legal matter, should be 
handled by the Legislative Committee, thereby saving the association 
the expense of an additional committee and another attorney. If 
this suggestion meets with your approval, then your committee would 
respectfully ask to be discharged. 

Respectfully submitted, 
Jos. G. Brown, 
H. P. McInrosu. 
E. G. TiLvorson. 
H. P. Hivviarp. 
OHIO COMMITTEE ON MUNICIPAL, BONDS. 
President of the Ohio Bankers’ Association : 

Dear Sir: —In pursuance to our appointment by the executive com- 
mittee of your honorable association as a committee of two to pre- 
pare such a measure, which, if enacted into a law would if not entirely, 
at least to a very great extent, eliminate the growing evil of illegality 
in the issuance of Ohio municipal bonds, we have the honor to submit 
the following report: 

At the State Bankers’ Convention held at Cleveland, Ohio, the at- 
tention of the association was called to this subject and it was the 
consensus of opinion among the members present that a satisfactory 
solution of this problem was of tremendous import to the bankers and 
bond buyers of this state, in fact, to the bond investors throughout 
the country; and that no time should be lost in providing such a leg- 
islative remedy as would so far as possible remove this evil from the 
commercial life of municipal bonds. 

The question of legality instead of being the least important fac- 
tor in their valuation and negotiability, has been proven by the expe- 
rience of bond buyers, through delays and annoyances incident to 
legal examinations—for instance, controversies and disagreements by 
counsel for seller and purchaser in the discovery of obscure legal de- 
fects after the bonds have been delivered, or by municipal repudiation 
on legal grounds, etc.—to be the all important consideration in trad- 
ing in this class of securities. Were every public official perfect in 
the execution of his public duties and were municipal law depart- 
ments absolutely infallible in their interpretation of the law and vigi- 
lant in seeing to it that the law’s demands were strictly carried into 
effect, there would perhaps be little occasion for questioning the 
legality of bond issues; but what with carelessness of municipal coun- 
sel and public officials in the exercise of their duties, together with 
the proverbial unwillingness of municipal attorneys to revise defect- 
ive proceedings, it is a very rare municipal bond issue that is placed 
upon the public market which is not legally defective at some stage 
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of the proceedings leading up to its issue. In this connection, it must 
not be forgotten that not infrequently the most astute legal minds 
disagree over legal points involved in such proceedings, which fact 
but adds to the difficulty of preparing them to the satisfaction of all 
parties interested. 

The states of Georgia and Texas together with other states have 
taken a firm stand against municipal repudiation based on legal defici- 
encies, and the state of Ohio should not be among the last to protect 
its bond issues against the bane of illegality, especially when our 
bonds viewed from every other standpoint, are amongst the most 
eagerly sought after of any state of the Union. 

One of the chief reasons for municipal repudiation is that very few of 
the laws under authority of which bonds have been issued, have received 
the approval of a Supreme Court; therefore, to absolutely protect the 
holder against legal defects in municipal bonds, a constitutional 
amendment would be necessary. As this would be rather difficult to 
secure, in almost every other instance a measure such as follows if 
enacted into a law will be an effectual safeguard for the innocent 
holder in protecting his municipal holdings against litigation involv- 
ing alleged irregularities in their issuance, namely: 

To provide for the examination of bonds issued by counties, cities, 
villages, townships or other municipal corporations, by the attorney- 
general. 

Be it enacted by the General Assembly of the state of Ohio: 

Section 1. Any county, city, village or township or other munici- 
pal corporation, desiring to issue bonds as authorized by the consti- 
tution and laws of the state of Ohio shall before said bonds are offered 
for sale, forward to the attorney-general of the state, a certified copy 
of every ordinance and resolution, and a certified statement of all 
steps and proceedings passed or taken in relation to such issue, and, 
where bonds are to be issued by any municipal corporation or town- 
ship, an additional statement of the assessed valuation of such munici- 
pal corporation or township certified to by the auditor of the county 
wherein such municipal corporation or township is listed and assessed 
for taxation together with a certified statement of the total bonded 
indebtedness of such municipal corporation or township, including the 
series of bonds proposed to be issued; and in all cases such other in- 
formation as the attorney-general may require. 

Section 2. It shall be the duty of the attorney general to carefully 
examines such ordinances, resolutions and statements taken in connec- 
tion with the facts and the constitution and laws of this state on the 
subject. 

Section 3. If, as a result of such examination, the attorney-general 
shall find that bonds issued in accordance with such ordinances, resolu- 
tions and statements will be valid and binding obligations, he shall so 
certify in two certificates; one shall be preserved in the office of the 
attorney general for record in the event of litigation and one shall be 
delivered to the issuing county, township or municipal corporation. 

Section 4. Each separate bond of each issue so approved and cer- 
tified by the attorney-general shall have thereon the following cer- 
tificate : 

‘It is hereby certified that this bond has been issued in accordance 
with the constitution and laws of the state of Ohio. 

‘* Witness my hand and official seal this . day of 


‘* Signed, errr rrr terror ly 
Fad 
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Section 5. After said bonds shall have been printed or engraved 
with said certificate and said bonds have been signed by the duly au- 
thorized officers, and previous to their delivery to any purchaser, it 
shall be the duty of the lattorney-general to sign said certificate, in- 
sert the date of such signature and affix the seal of his office thereto. 
Section 6. The fee of the attorney-general for such examination 
and certification shall be ............ for each $1,000 of par value of 
bonds to be issued provided that in no instance shall the charge be 
less than $10.00 for any one issue so examined and certified, and which 
shall be paid by the county, city, village or township or other muni- 
cipal corporation issuing the bonds. 

Section 7. Every bond which shall be found by the attorney gen- 
eral to have been issued in conformity with the constitution and laws 
of this state and which shall have been certified as provided for in this 
Act, shall in every action, suit or proceedings in which its validity is 
or may be brought into question, or in any action, suit or proceedings 
brought to enforce or prevent the collection of the full amount of 
principal and interest, either or both, due thereon and unpaid, shall 
be held together with the coupons thereto belonging, a valid and 
binding obligation of the county, city, village, township or other 
municipal corporation issuing same, provided, that the only defense 
that may be offered against the validity thereof shall be forgery. 

It is possible that after hearing our report you may believe your 
committee has not given enough attention tothe subject of protection 
against forgery in the issuance of municipal bonds, this also having 
been brought to your attention. 

In regard to this we beg to state, we gave the matter our most ser- 
ious consideration, also discussed it with a number of persons who 
would be well versed in such measures and then came to the decision 
that it would be impossible to adopt any measure which would abso- 
lutely protect municipalities and the holders of municipal bonds 
against fraudulent issues. All that we could do, would be to recom- 
mend the adoption by the legislature of certain measures which 
would make it considerably more difficult to negotiate fraudulent 
bond issues. Whereas if the measures which we duly considered 
were to be adopted, they would entail considerable red tape in the 
issuance of bonds and probably at times cause considerable loss 
through delays which would be incurred before the details necessary 
to afford such protection could be completed; and even should it be 
decided that it would be best to take the risk of suffering loss through 
having additional protective measures adopted, we w ould still not have 
absolute protection against forgery, as we believe there could not be 
conceived a law which would absolutely prevent anyone from doing 
wrong should he be so inclined. 

We therefore decided that through having the attorney-general cer- 
tify to the legality of each bond on the back thereof, this would at 
the same time serve the purpose of identification and incidentally do 
away with much detail and the delays heretofore mentioned. 

In conclusion the committee recommends that such action be taken 
by the members attending this convention as will insure the passage 
of the desired legislation at the next session of our legislature. 
Respectfully submitted, 

R. W. FIRESTONE, 
H. E. WEI. 


Committee. 





BANKING LAW. 


THS Department embraces all the newly decided cases of importance to 

bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, the 
depositor and the bank student seeking advancement. Further information 
regarding any case published will be furnished on application. 


NOTE SIGNED IN BLANK. 


Blank signed note entrusted by makers to co-maker—Wrongfully filled out and de- 
livered by co-maker to payee for private debt—Payee not a holder in due course 
and cannot enforce against non-consenting makers. 


Vander Ploeg v. Van Zunk et al., Supreme Court of Iowa, July 3, 1907. 

A and B signed a note in blank and entrusted it to their partner C, to raise $200 
for temporary use in the business. C after signing the note as co-maker wrongfully 
filled the note out for $2,000, inserted the name of V as payee, and delivered the note 
to V in satisfaction of a past due obligation of that amount, owing by C to V. 

In an action by V against the non-consenting makers, 

Held, under the Negotiable Instruments Law, while V, the payee, was a holder 
of the note, he was not a holder in due course, and he therefore took the note subject 
to the defense that C had no authority to fill in $2,000 as the amount of the note and 
deliver it to V. 


Appeal from District Court, Mahaska County; Byron W. Preston, 
Judge. 


Action on a promissory note. Plaintiff appeals from judgment on 
a directed verdict in favor of the defendants. Affirmed. 


McCain, J. The facts, established practically without dispute, 
are that the note for $2,000, naming the plaintiff as payee, and the two 
defendants as joint makers with one Pothoven, on which this action 
is brought, was signed by these two defendants before it was fully 
completed, being at the time their signatures were affixed thereto a 
mere blank printed form; that these defendants so signed their names 
at the request of Pothoven, who was a partner of one of them in a 
mercantile business, on the representation that he might within a 
short time find it necessaryto raise $150 or $200 for temporary use in 
the business; that Pothoven, being indebted on his individual account 
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to plaintiff on a note for about $2,000, inserted plaintiff’s name as 
payee, $2,000 as the amount to be paid, and the rate of interest, and 
delivered the instrument, filled out by him without authority, to the 
plaintiff, who thereupon surrendered to him the past-due obligation. 
It appears in the evidence that the date was filled in by one W. G. 
Vander Ploeg, who frequently transacted business for the plaintiff, 
his father, and who knew of the filling of the name of the payee and 
the amount by Pothoven before the note was delivered to plaintiff; 
but the final delivery was made directly by Pothoven to plaintiff, and 
there is a conflict in the evidence as to whether the son had any au- 
thority to act for the plaintiff in this particular transaction, or whether 
plaintiff had any knowledge that his son had so acted for him. If it 
were material to charge the plaintiff with the knowledge which his 
son had as to the act of Pothoven in filling out the note, the question 
should have been submitted to the jury, and we shall therefore dis- 
pose of the case without taking into account any knowledge of or par- 
ticipation in the act of Pothoven in filling out the note, on the part of 
W. G. Vander Ploeg. 

We have, then, the simple case of a note wrongfully filled out and 
delivered by one of the makers to the payee, without notice to the 
payee that the instrument as delivered is not filled out in accordance 
with the authority given by the other makers to the one who thus 
fills it out and delivers it. With reference to the filling of blanks in 
an instrument after the affixing of his signature by the maker sought 
to be charged, the negotiable instruments act (Acts 29th Gen. Assem. 
p. 81, c. 130; Code Supp. 1902, § 3060a) contains the following section: 

‘*Sec. 14. Blanks—when may be filled. Where the instrument is 
wanting in any material particular, the person in possession thereof 
has a prima facie authority to complete it by filling up the blanks 
therein. And a signature on a blank paper delivered by the person 
making the signature in order that the paper may be converted into 
a negotiable instrument operates as a prima facie authority to fill it 
up as such for any amount. In order, however, that any such instru- 
ment when completed may be enforced against any person who be- 
came a party thereto prior to its completion, it must be filled up strictly 
in accordance with the authority given and within a reasonable time. 
But if any such instrument, after completion, is negotiated to a holder 
in due course it is valid and effectual for all purposes in his hands, 
and he may enforce it as if it had been filled up strictly in accordance 
with the authority given and within a reasonable time.”’ 

It is apparent from the last sentence of this section that, if plain- 
tiff is to be regarded as ‘‘a holder in due course,” then the instru- 
ment is effectual in his hands for all purposes as though it had been 
filled up strictly in accordance with the authority given by defend- 
ants to Pothoven, i. e., defendants would not be allowed to contend 
as against a holder in due course that Pothoven did not have authority 
to fill the instrument out for $2,000; but, under the sentence imme- 
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diately preceding the last, if plaintiff is not to be treated as a holder 
in due course, then, as defendants became parties thereto prior to its - 
completion, they are not liable to plaintiff, because it was not filled 
up in accordance with the authority given. 

By section 191, the term ‘‘holder” is defined as meaning ‘‘ the 
payee or indorsee of a bill or note who is in possession of it, or the 
bearer thereof,” and by section 52 a ‘‘ holder in due course ”’ is defined 
as one who has taken the instrument complete and regular upon its 
face, before maturity, without notice of previous dishonor, in good 
faith and for value, and without notice that at the time it was nego- 
tiated to him there was any infirmity or defect in the title of the per- 
son negotiating it. By section 59, ‘‘every holder is deemed prima 
facie to be a holder in due course,” and by section 57 ‘‘a holder in 
due course holds the instrument free from any defect of title of prior 
parties and free from defenses available to prior parties among them- 
selves, and may enforce payment of the instrument for the full amount 
thereof against all parties liable thereon.” 

It seems to us under these definitions and the applications thereof 
the plaintiff was a holder of the note, but not a holder in due course. 
The latter term seems unquestionably to be used to indicate a person to 
whom after completion and delivery the instrument has been negotia- 
ted. In the ordinary case, the payee named is the person with whom 
the contract is made, and his rights are not in general dependent on any 
peculiarities in the law of negotiable instruments. The peculiarities 
of that law distinguishing negotiable instruments from other contracts 
relate to a holder who has taken by negotiation, and not as an original 
party. This is the construction put on the same phrase used in the 
English negotiable instruments act by Lord Russell, C. J., in Lewis 
v. Clay, 67 L. J. Q. B. 224, in which he says: 


‘* A holder in due course is a person to whom after its completion 
by and as between the immediate parties the bill or note has been 
negotiated. In the present case, the plaintiff is named as payee, on 
the face of the promissory notes, and therefore is one of the imme- 
diate parties. The promissory notes held and sued on (by the person 
named as payee therein) have in fact never been negotiated within 
the meaning of the act.” 


In Herdman v. Wheeler, 1 K. B. (1902) 361, this language of Lord 
Russell is said to be dictum, and it evidently is so, for in the further 
course of the opinion he points out that, without regard to the defini- 
tion of that term which he gives, the result would be the same. But 
the court, in Herdman v. Wheeler, holds that if the delivery of a note 
by one to whom it has been intrusted by the maker for the purpose of 
delivery after the filling in of the name of the payee, which has been 
left blank at the time of the affixing of the maker’s signature, does 
not constitute a negotiation, then the payee whose name is thus filled 
in cannot be a holder in due course. In other words, we think that 
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‘*holder in due course” should be construed as applicable only to one 
who takes the instrument by negotiation from another whois a holder. 
Certainly, in the case before us, Pothoven was not a holder of a prom- 
issory note, for as the instrument was delivered to him, it was not a 
note at all, but only a blank form of a note with the makers’ names 
affixed. 

In Guerrant v. Guerrant, 7 Va. Law Reg. 639, acase at nisi prius, 
it is held that the holder filling a blank left in the instrument at the 
time of delivery acts at his peril as to the authority given by the maker 
signing the instrument with the name of the payee left blank, and 
putting it in the hands of another for final delivery, and says that, 
while this interpretation of the negotiable instruments act involves a 
change in the lawas recognized in that state before the act was passed, 
such interpretation is required by the language of the act itself. 
In Boston Steel & Iron Co. v. Steuer, 183 Mass. 140, a case decided 
under the negotiable instruments act as adopted in that state, it is 
held that one who signs a check, leaving the name of the payee blank, 
and instructs another to fill in the proper amount necessary to satisfy 
the debt of such signer to the payee named, is not bound by the check 
in the hands of such payee, if it is used by the person thus intrusted 
with it for the payment of his own debt to the creditor; the amount 
of such debt being correctly filled in by the creditor. In that case, 
the person to whom the check was intrusted exceeded his authority 
in using it for the payment of his own debt, instead of the debt of 
the signer of the check, and in this respect we think the case is 
analogous to the one before us. There is language in the opinion with 
reference to another check which was fully completed as to name of 
payee and amount, but was also used by the person to whom it was 
intrusted in violation of his authority in the payment of his own debt, 
which is not in harmony with our conclusion that the payee to whom 
the instrument is first delivered cannot be a holderindue course; but 
in this respect we are not inclined to follow the Massachusetts case. 

We do not mean to say that in no case can the person named as 
payee ina negotiable instrument be the holder thereof ‘‘in due course.”’ 
If A., purchasing a draft to be transmitted to B., in payment of A.’s 
debt to B., causes the draft to be drawn payable to B., no doubt A. 
is the holder of such draft, and B. taking it for value becomes a 
holder in due course. This was true before the passage of the nego- 
tiable instruments act. Armstrong v. American Exchange Nat. 
Bank, 133 U. S. 433; Watson v. Russell, 3 B. & S. 34, affirmed in 
5 B. & S. 968. There is no reason to think the situation of the parties 
to such a transaction is different under the act. No doubt, the payee 
named in the promissory note might under similar circumstances bea 
holder in due course. This is the theory on which the court in Bos- 
ton Steel & Iron Co. v. Steuer, supra, holds the payee named in the 
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first of the checks considered in that case to be a holder in due course; 
but we are unable to understand how the rule is applicable under the 
facts of the case, for the check was not delivered by the drawer as a 
valid and complete instrument to the person intrusted with it, but it 
was given into his hands only for delivery to the payee in extinguish- 
ment of the drawer’s debt to the payee. Until thus delivered to the 
payee, it had no validity for any purpose. Before such delivery, the 
person intrusted with it was not a holder. After such delivery, the 
payee was a holder, but not, as we think, a holderin due course. 

The conclusion which we reach is perhaps different from what it 
would have been had the negotiable instruments act not been passed. 
It has been regarded as well-settled law that one who intrusts an in- 
complete instrument to another to be completed by him and delivered 
is bound to any one who relies in good faith on the genuineness of 
such instrument, although the person intrusted with completing and 
delivering the instrument has exceeded his authority, and this rule 
has been held applicablein favor of the payee as well as the transferee 
of such an instrument. Chariton Plow Co. v. Davidson, 16 Neb. 374; 
Androscoggin Bank v. Kimball, 10 Cush. 373; Johnson Harvester Co. 
v. McLean, 57 Wis. 258; Fullerton v. Sturges, 4 Ohio St. 530; Diercks 
v. Roberts, 13 S. C. 338; Frank v. Lilienfeld, 33 Grat. (Va.) 377; 
Davis v. Lee, 26 Miss. 505, 59 Am. Dec. 267; Russell v. Langstaffe, 
2 Doug. (K. B.) 514; 1 Daniel, Negotiable Inst. (sth Ed.) $$ 142-147, 
769-769a; 1 Randolph Commercial Paper (2d Ed.) § 181; 2 Ran- 
dolph, Commercial Paper (2d Ed.) § 986; 3 Randolph, Commercial 
Paper (2d Ed.) § 1875; Norton, Bills & Notes (2d Ed.) 181; Clark & 
Skyles, Agency, § 60. Indeed it seems to have been thought imma- 
terial whether or not the person to whom the instrument is made pay- 
able and delivered had knowledge that it had been filled out so.as to 
make it an effectual instrument, by one to whom it was intrusted by 
a maker who had signed it to be filled out and delivered, for it is said 
that the holder is entitled to assume that the person in whose hands 
it was placed for final execution had authority to do what he did do in 
making it an effectual instrument, and is not charged with knowledge 
of any limitations upon such authority. Johnson v. Blasdale, 1 
Smedes & M. (Miss.) 17, 40 Am. Dec. 85; Joseph v. First National 
Bank, 17 Kan. 256; Huntington v. Branch Bank, 3 Ala. 186; 1 Daniel, 
Negotiable Inst. (5th Ed.) § 843; Mechem, Agency, § 394. This prin- 
ciple is well illustrated by the rule, well settled in this state and else- 
where, that a surety who signs an instrument and intrusts it to the 
principal maker for delivery is bound, although the principal de- 
livers it in violation of conditions or instructions imposed by the 
surety on the principal which were not known to the payee. Sawyers 
v. Campbell, 107 Iowa, 397; Micklewait v. Noel, 69 Iowa, 344; Davis 
Sewing Machine Co. v. Buckles, 89 Ill. 237; Smith v. Moberly, 49 Ky. 
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266; Ward v. Hackett, 30 Minn. 150; Craig v. Hobbs, 44 Ind. 363; 
Brandt, Suretyship (3d Ed.) § 457. 

But we must take the negotiable instruments act as it is written, 
and, while the general purpose was to preserve the existing law so 
far as it was uniform, yet in many respects in which there was a con- 
flict or doubt under the authorities the language of the statute lays 
down rules which are not to be ignored simply because in some res- 
pects a change in the law iseffected. With reference tothe language 
which we have been considering in this very case, taken substantially 
from section 20 of the English bills of exchange act, the court says, 
in Herdman v. Wheeler, supra: ‘‘We have been very reluctant to 
come to the conclusion that the judgment in favor of the defendant 
in this case was right, because it appears dangerous even to cast any 
doubt upon a payee’s right to recover when he has taken a bill or note 
complete and regular on the face of it, honestly and for value; but, 
after carefully considering the matter, we have come to the conclusion 
that we should be unfairly straining the words if we did not hold that 
‘negotiated,’ in its proviso at the end of the twentieth section, meant 
transferred by one holder to another. It is to be observed that the 
bills of exchange act, in section 2 [section 191 of our act] defines 
‘issue’ as meaning ‘the first delivery of a bill or note, complete in 
form, to a person who takes it as holder. * * *’ There is therefore a 
technical word defined and used in the act to mean that which [the 
person intrusted with the completion and delivery of the instrument] 
did here, and the appropriate words to have used in the proviso to sec- 
tion 20, if it had been intended to include this case, would have been, 
‘if such instrument after completion is issued or negotiated to a holder 
in due course.’ Those are not the words, and, although we think that 
the present case might possibly have been decided in the plaintiff's 
favor before the bills of exchange act was passed, we think that we 
cannot consistently with the meaning of ‘issue’ and ‘negotiate’ in the 
act hold that the present case is covered by the words used in the 
proviso. That being so, it falls within the first part of the second 
subsection of section 20 [i. e., the sentence of our section preceding 
the last]; and, as the authority of the defendant was not strictly fol- 
lowed, he is not liable.” 

We see no escape from the conclusion that, under the statute, plain- 
tiff, being nota holder in due course, but the person to whom the note 
was made payable, and to whom it was delivered as an effective instru- 
ment, took it subject to the defense that Pothoven had no authority 
‘to fill in $2,000 as the amount of the note and deliver it to plaintiff. 

The judgment of the trial court is therefore affirmed. 
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CASHIER PAYING PRIVATE DEBT WITH BANK DRAFT. 


Creditor receiving payment must refund money received to bank. 


Home Savings Bank of Iowa Falls v. Otterbach, Supreme Court of Iowa, July 2, 1907. 

The cashier of an Iowa bank, who was individually indebted to defendant O upon 
a promissory note, paid the debt and took up the note, by drawing and delivering a 
draft of the bank upon its Chicago correspondent for the amount. In an action by 
the bank against O to recover the amount received by him on its draft, verdict and 
judgment in O’s favor are reversed, and it is 

Held: 1. The cashier having acted without authority in using the funds of the 
bank to pay his own debt, and O being charged with knowledge that the bank’s funds 
were being so used, he cannot insist on a right to retain the funds thus diverted 
(although for the purpose of escaping criminal liability, he might assume the funds 
were paid by some arrangement with the bank). O was not induced by any action 
of the bank’s officers to rely on the cashier’s authority; he was bound to know the 
cashier had no apparent authority, and the bank is not estopped to deny the cashier's 
authority. 

2. The bank did not ratify the payment by attempting to hold the cashier indi- 
vidually liable for the amount. 

3. Nor was it precluded from proceeding against O because of its prosecution of 
the claim against the cashier. O and the cashier were both liable until the claim was 
satisfied. 

4. Nor was there a settlement of the claim against the cashier which included his 
liability for the funds paid to O, who remains liable as joint wrongdoer. 


Appeal from District Court, Hardin County; J. H. Richard, Judge 


Action to recover from the defendant $1,030 of plaintiff's funds 
received by the defendant from one Soule, plaintiff’s cashier, in pay- 
ment of the individual debt of said cashier to the defendant. The 
affirmative defenses interposed in the answer were that the plaintiff 
bank elected to treat the payment of the bank’s funds to defendant 
as giving rise to a liability of Soule to the plaintiff bank, and as con- 
stituting a part of the indebtedness of Soule, for which action was 
brought against him by the bank, and also caused Soule to be indicted 
for embezzlement of the funds of the bank including the money paid 
to the defendant; and it was alleged that plaintiff was thereby barred 
and estopped from contending in this action that defendant received 
the amount in controversy as paid to him from the bank’s funds. A 
demurrer to defendant’s answer being overruled, there was a trial to 
a jury and at the conclusion of the evidence a directed verdict for the 
defendant, from the judgment on which plaintiff appeals. Reversed 
and remanded. 


McCrain, J. There is no question under the evidence but that on 
February 23, 1903, E. O. Soule, the cashier and managing officer of 
the plaintiff bank, was personally indebted to the defendant in the 
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sum of $1,030 upon a promissory note; for while the proceeds of the 
loan of $1,000 by defendant to Soule for which his individual note was 
given went into the funds of the bank, such proceeds were received 
by the bank as the property of Soule, and not as the property of de- 
fendant. It is also established beyond question that on demand of 
payment being made on this individual note, Soule drew a draft of 
the plaintiff bank on its Chicago correspondent for $1,000 payable 
to defendant, and delivered said draft to him, and entered a creditin 
defendant’s favor upon his passbook as depositor in the plaintiff bank 
in the sum of $30; that defendant thereupon surrendered to Soule the 
personal obligation which he held against the latter, and that subse- 
quently defendant drew out of the plaintiff bank the $30 entered to 
his credit, and received the proceeds of the draft issued to him. 

1. Thetransaction involving the payment by Soule of his individual 
note with plaintiff’s Chicago draft would not have been different in 
legal effect if Soule had paid his debt to defendant by handing over 
to him at the cashier’s window bills taken with defendant’s knowledge 
from thecash of the bank lying on itscounter. Defendant was charged 
with knowledge that the Chicago draft given to him wasa draft drawn 
on the bank’s funds, and, while he might assume for the purpose of 
being relieved from any criminal liability that Soule was acting under 
some arrangement with the bank by which he was authorized to use 
the bank’s funds to pay his individual debt, he cannot as against a 
showing that Soule acted without any authority in thus diverting the 
funds of the bank insist on the right to retain the funds thus diverted. 
Kitchens v. Teasdale Commission Co., 105 Mo. App. 430. There was 
no estoppel as against the bank. Defendant was not by any action of 
the officers of the bank induced to rely on the authority of Soule to 
use the bank’s funds for his own benefit, and he was bound to know 
that Soule had no apparent authority todo so. Lamson v. Beard, 94 
Fed.30; Hier v. Miller, 68 Kan. 258; Campbell v. Manufacturers’ Nat. 
Bank, 67 N. J. Law, 301; Wheeler v. Home Savings & State Bank, 
188 Ill. 34. The burden of establishing an estoppel was upon the de- 
fendant, and he has failed to establish the facts essential to constitute 
such estoppel. City Bank of Boonev. Radtke, 87 Iowa, 363; Durlam 
v. Steele, 88 Lowa, 498; Redhead v. lowa Nat. Bank, 127 Iowa, 572. 

2. There was no ratification by the bank of Soule’s unauthorized 
act in using its funds for the purpose of paying his own debt. The 
bank did attempt to hold Soule individually liable for the amount 
which he had attempted to divert from the bank’s funds in payment 
of his individual indebtedness to defendant, bnt no ratification of his 
unauthorized act would arise from the assertion of such a claim on 
the part of the bank. To assert Soule’s liability for the diversion of 
the funds was not to ratify, but todisafirm. There was a conversion 
by Soule of the funds of the bank and liability for this conversion 
could be insisted upon without regard to any right of the bank to 
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follow the funds and reclaim them from the person to whom they had 
been wrongfully paid. Kitchens v. Teasdale Commission Co., 79, 
105 Mo. App. 430. 

3. For the reasons suggested in the last preceding paragraph 
with reference to the question of ratification, we are satisfied that 
there was no election of remedies on the part of plaintiff by proceed- 
ing against Soule which would preclude the prosecution of a claim 
against defendant. Soule and the defendant were jointly liable for 
the conversion of these funds by Soule to the payment of his debt, 
and the liability of one of the wrongdoers would be extinguished only 
by the receipt by the bank of satisfaction from the other. Unless 
there has been a binding settlement with Soule relieving him from 
further liability, there has been no satisfaction which would extinguish 
the liability of defendant. Austin Manufacturing Co. v. Decker, 109 
Iowa, 277; Cushing v. Hederman, 117 Iowa, 637. 

4. Finally, it is insisted that there was a settlement of the bank’s 
claim against Soule, which included his liability for the funds diverted 
by him to the payment of his individual debt to defendant; but the 
record does not sustain such a settlement. The only evidence on the 
question is that of defendant, who testified to a conversation with the 
president of plaintiff bank, in which the president said that ‘‘they had 
got the money and some property” and $5,000 on Soule’s bond. But 
it appears that an action instituted by the bank against Soule to re- 
cover money embezzled by him, including the money paid defendant, 
is still pending, and there is no showing of facts which would defeat 
arecovery against Soule. As nosettlement with Soule such as would 
relieve him from further liability is made out, there was not a satis- 
faction of the claim which would discharge the liability of the de- 
fendant as joint wrongdoer. The criminal prosecution against Soule 
for embezzlement of funds, including the funds paid to defendant, 
would clearly not constitute an election of remedies or a settlement, for 
it would not relieve Soule from his liability, and therefore would not 
discharge defendant as a joint wrongdoer. 

Our conclusion is that under the evidence which was before the 
court at the conclusion of the testimony introduced on both sides 
there was not only error in sustaining the motion of defendant for a 
directed verdict in his favor, but that there was no evidence on which 
a verdict if rendered in favor of defendant could have been sustained, 
and that, therefore, the court should have directed a verdict for plain- 
tiff under its motion made at the same time, and the cause is therefore 
remanded, with direction to the lower court to enter up a judgment 
in favor of the plaintiff. 


Reversed and remanded. 


Weaver, C. J,, taking no part. 
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INDORSEMENT BY “CASHIER.” 


A bank cashier who in his own personal transaction receives a certificate of deposit 
made payable to him as cashier and indorses and negotiates it as cashier, will 
render his bank liable upon the indorsement to a holder in due course, though 
unauthorized. 


Johnson v. Buffalo Centre State Bank, Supreme Court of Iowa, June 7, 1907. 


A certificate of deposit, bearing interest at eight per cent. was is- 
sued by the Clay County Bank of Felton, Minn. to 
E. E. Secor, Cashier. 
By indorsement of 
E. E. Secor, Cashier, 
it was transferred to the State Bank of Dows, and by that bank to 
plaintiff Johnson, before maturity. 

Johnson brings this action on the certificate against the Buffalo 
Ceuter State Bank of which Secor was cashier, as indorser. 

That bank contends the certificate was made use of for the personal 
benefit of Secor and not for the benefit of the bank, which received no 
consideration therefor; that Secor acted without its knowledge or con- 
sent or authority; further that the indorsement by Secor was wholly 
by way of accommodation. 

Held: It being established that plaintiff Johnson is a holder in due 
course, defendant bank is liable to him. The contention that the in- 
dorsement was of Secor personally and did not involve the bank in 
liability cannot be sustained. Section 42 of the Negotiable Instru- 
ments Law provides: 


‘‘Where an instrument is drawn or indorsed to a per- 
son as ‘cashier’ * * * ofabank * * * itisdeemed prima 
facie to be payable tothe bank * * * of which he is such 
officer, and may be negotiated by either the indorsement 
of the bank * * * or the indorsement of the officer.” 


Under this provision, it was competent for Johnson to show that 
Secor was cashier of defendant bank and was acting in that general 
capacity in transferring the instrument, and as against plaintiff John- 
son, a holder in due course, it was not competent.for defendant bank 
to show that as a matter of fact he was making use of his official title 
an‘ authority in his own individual interest. 


PEDDLER’S NOTES IN KENTUCKY. 


Lawson v. First National Bank of Fulton, Court of Appeals of Kentucky, May 21, 1907. 


Section 4223 of the Statutes of Kentucky 1903 making void a 
peddler s note unless indorsed with the words ‘‘Peddler’s Note” is not 
repealed by implication by the Negotiable Instruments Law, as this 





LEGAL DECISIONS. 803 


law applies only to paper that might have been obligatory between 
the parties. But where the parties were never bound because the law 
made the note void, as contrary to public policy as expressed in the 
statutes, the Negotiable Instruments Act does not apply, and ought 
not to. The prevention of crime is of more importance than the 
fostering of commerce. 


RECOVERY OF MONEY PAID ON FORGED CHECKS. 


Canadian Bank of Commerce v. Bingham, Supreme Court of Washington, August 1, 1907. 


A forged check on the Canadian Bank of Commerce was presented 
at Bingham’s banking house at Sedro-Woolley, by some one whom 
none of the bank officials could recall, and cashed. It was indorsed 
by the name of a payee known to none of the officers of the bank. 
Other similarly forged checks had been cashed by merchants in Sedro- 
Woolley and presented and cashed at Bingham’s bank by business 
men intown. The forged checks were paid by the Canadian Bank 
of Commerce to Bingham. 

In an action to recover the money so paid, judgment for plaintiff 
is affirmed. 

Held: The rule requiring the respondent to know the signatures 
ofits depositors will not defeat this action. These checks were for- 
geries. They never had any value. When the forger passed them it 
was an act of fraud, and every one who advanced or paid money as a 
consideration for one of these checks did it as a result of deception, 
fraud or mistake. Hence every one who handled one of these checks 
and received money in consideration therefor thereby received some- 
thing for nothing. Asa general proposition money so received can- 
not be withheld when demanded by the party who, by fraud, misrepre- 
sentation or mistake, paid said money for something he supposed to 
be of value, but which as matter of fact and law was valueless. 

The respondent was entitled to recover unless its negligence (in 
mistaking its depositor’s signature) caused a loss to appellant. It is 
doubtless true that respondent was negligent in not discovering the 
forgery and notifying appellant. It is also quite evident that appel- 
lant, or whoever first cashed these forged checks, was guilty of some 
negligence in not having the party properly identified. But laying 
aside the question of negligence as to appellant and those from whom 
he bought the checks, it does not appear from the pleadings and evi- 
dence that the appellant suffered loss by reason of the negligence and 
delay of respondent. If appellant had shown that atthe time he was 
apprised of the forgery he was unable to collect the money which he 
had paid for said checks, but that he could have done so if respondent 
had promptly detected the forgery, as it should have done, he would 
doubtless have a defense to this action. But nothing of the kind ap- 
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pears. So far as this record shows, the appellant, when apprised of 
the forgery, could have recovered from each of the parties from whom 
he received the checks the amount of money paid therefor, or was 
in as good a position to have done so as he would have been, had the 
respondent immediately protested the checks and notified him of the 
forgery. 

Judgment affirmed. 

(A prior determination of the main legal propositions governing 
this case, which are followed in the above, was made by the Supreme 


Court of Washington when the case was before it on demurrer and will 
be found reported in 30 Wash. 484.) 


INDORSEMENT BY PAYEE GUARANTEEING PAYMENT AND 
WAIVING NOTICE. 


Construed to be an indorsement in the commercial sense. 
Mullen v. Jones, Supreme Court of Minnesota, July 19, 1907. 


A writing on the back of a promissory note by its payee which guarantees the pay- 
ment of the note at maturity and waives notice of non-payment and demand, is an 
indorsement in the commercial sense and makes the person to whom it was transferred 
an indorsee under the law merchant. 

(Syllabus by the Court.) 


Appeal from District Court, Watonwan County, Lorin Cray, Judge. 


Action by Frank L. Mullen, administrator of Charles G. Mullen, 
against Andy Jones. Verdict for plaintiff. From an order denying 
new trial, defendant appeals. Affirmed. 


Jaccarp, J. Plaintiff and respondent,as administrator of the estate 
of one Mullen, deceased, brought this suiton a promissory note alleged 
to have been executed by one Cain to the defendant Jones and by the 
defendant indorsed to the deceased prior to its maturity. The indorse- 
ment on the back of the note was as follows: 


Pay C. G. Mullen or order. TI guaranty the payment of 
the within note at maturity and hereby waive notice of non- 
payment and demand. Andy Jones. 


The answer was a general denial of the guaranty of the note, its 
transfer and of the signature of the defendant on the back of the note. 
Plaintiff at the trial offered the note in evidence. It was received, 
notwithstanding defendant’s objection. The courtin effect submitted 
to jury the question of the genuineness of Jones’ signature. The jury 
found for the plaintiff. This appeal was taken from an order refusing 
a new trial. 

The principal contention of the defendant is that the writing on 
the back of the note was intended to be a guaranty, and not an in- 
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dorsement,and that it was void because it failed to express a considera- 
tion, as required by thestatute of frauds. Elgin City Bank v. Zelch, 
57 Minn. 487, decides this point adversely to defendant. In holding 
that the present indorsement was an indorsement in the commercial 
sense, and that the transferee was an indorsee under the law merchant, 
this court is in accord with the best current opinion. State National 
Bank v. Haylen, 14 Neb. 480; Dunham v. Peterson, 5 N. D, 414; 
German Savings Bank v. Hanna, 124 Iowa, 374; 7 Cyc. 795. But 
see 4 Am. & Eng. Enc. of Law, 479 (5). 

The second contention of the defendant is that there was no proof 
of the genuineness of defendant’s signature on the back of the note. In 
point of fact, testimony was received by the court on behalf of both 
parties. The jury found for the plaintiff. In view of the conclusion 
that the defendant's contract was as an indorser, and of that testi- 
mony, apart from the statutory rules (section 4730, Rev. Laws, 1905), 
the trial court was fully justified in refusing to grant a new trial. 

Affirmed. 


CERTIFICATE OF PROTEST. 


Necessity of notariai seal, or of satisfactory evidence of notary’s authority, to prove 
protest of bill of exchange in foreign country. 


London and River Plate Bank v. Carr, Supreme Court, Special Term, New York County, April, 1907. 


A certificate of protest of a foreign bill of exchange is not, of itself, proof of dis- 
honor, unless properly authenticated by the seal of the notary ; and where, in an action 
by holder against drawer, certificates of protest by a notary in Brazil of bills of 
exchange drawn on that country did not have his seal affixed, and no satisfactory 
extraneous evidence was given of the authority of the officer to make the protests, the 
protests were not proved and the liability of the drawer not established. 


Action by the London & River Plate Bank against George Whit- 
man Carr. Motion to set aside a verdict for plaintiff and for a new 
trial. Motion granted. 


BLANCHARD. J. This is a motion to set aside the verdict and for a 
new trial. Action was brought by the plaintiff, who is the holder of 
three bills of exchange, against the defendant, who drew the bills. 
The bills were drawn upon parties residingin Brazil. Certificates of 
protest which accompany the bills purport to show that the bills were 
protested in Brazil; but the officer before whom protest was made has 
in each case not affixed his seal to the protest. The certificates of 
protest describe the officer before whom the protests were made as 
‘deputy, etc., of the city of Maceio, according to law,” etc. The law 
of Brazil, which has been put in evidence, provides that: 


‘* Bills of exchange must be protested before the proper protest 
officer, if there be such, and, in case there should be none, before any 
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notary public of the place, or before asworn scrivener in default of 
such notary public or in case of inability of such notary public.” 

It does not appear whether or not there was in fact no “proper 
protest officer,’ nor whether, according to the lawof Brazil, the officer 
before whom protest was made had a seal, or was required to use a 
seal in taking protests. According to the weight of authority a no- 
tarial seal renders a certificate of protest evidence in foreign countries, 
and in the absence of such a seal extraneous evidence must be given 
of the authority of the officer totakethe protest. In Bank of Rochester 
v. Gray, 2 Hill, 227, the court stated the rule as follows: 

‘*And it would be going too far to say, contrary to what is believed 
to be the universal practice, that a protest, purporting to have been 
made by a notary, should be received as evidence, per se, without a 
seal. In Rex v. Scriveners Co., 10 Barn. & C. 518, Lord Tenterden 
said: ‘Many documents pass before notaries, under their notarial 
seal, which gives effect to them, and renders them evidence in foreign 
courts.’ In Las Caygas v. Larionda’s Syndics, 4 Mart. (La.) 283, 285, 
Mathews, J., said: ‘In case of protested bills of exchange, the certifi- 
cate of a notary public, authenticated by his seal of office, isreceived 
in the courts of the United States as full proof of the drawee’s refusal 
to accept or pay the bill.’ Vide 3 Kent’s Com. (4th Ed.) 93, note ‘b.’ 
I am not aware of any case wherein the protest has been received as, 
in itself, such full proof without being authenticated by seal. It 
may be proof, perhaps, where the act first appears to have been done 
undera local law by an officer who has no official seal. Caune v. 
Sagory, 4 Mart. (La.) 81. But we are asked to sanction its reception 
as absolute proof, without anything appearing to excuse the want of 
such a formality. This we think cannot be done.”’ 

Also see 2 Daniel, Neg. Inst. (3d Ed.) § 946; Abbott, Tr. Ev. (2d 
Ed.) c. 21, § 75. 

Satisfactory evidence of the authority of the officer before whom 
the protests were made in the present case is lacking in the important 
essentials hereinbefore indicated. 

It follows that, no protest having been proved, the liability of the 
defendant is not established, and accordingly the verdict for the plain- 
tiff is set aside, and a new trial ordered. 


EXAMINATION OF PASS-BOOK AND VOUCHERS. 


First National Bank of Richmond v. Richmond Electric Co., Supreme Court of Appeals of Virginia, 
January 7, 1907. 


Customer sued bank for the amount of a number of checks which 
had been raised, after signature and paid by the bank. 26 checks to the 
‘‘order of pay-roll” had been raised by a clerk of the customer, cover- 
ing a period of 18 months, presented by him to the bank and paid. 
The bank resisted payment because an examination of the checks, re- 
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turned monthly with the pass-book, would have disclosed the forgeries. 

The court reversing a judgment and setting aside a verdict against 
the bank, holds that a customer is bound, within reasonable time and 
with ordinary care, to examine the account rendered in pass-book and 
vouchers and report errors without unreasonable delay. 

It further says: . 

‘‘In the commission of a forgery the employe is not the agent of 
his principal, and his knowledge cannot be imputed to his principal. 

But after the forged checks have been paid and returned to the 
depositor as vouchers, with the bank account written up and balanced 
according to the usual business methods, if the depositor assigns the 
duty of examining such vouchers and account to this same clerk, who 
has had an opportunity of committing a fraud and has done so, then 
such employe in the discharge of this duty is the agent of the de- 
positor and such depositor is chargeable with his agent’s knowledge 
of the fraud.”’ 


BILL OF LADING STAMPED “ NOT NEGOTIABLE.” 


Exempted thereby from provisions of State statute declaring effect of transfer, but 
still subject to common law rules of assignability and carrier delivering goods 
without taking up bill does so at its peril. 


Barnum Grain Co. v. Great Northern Ry. Co., Supreme Court of Minnesota, July 26, 1907. 


A bill of lading, upon which is stamped the words “not negotiable, unless deliv- 
ery is to be made to the consignee or order,” is exempt from the provisions of section 
7649, Gen St. 1894, and the rights of parties thereunder are determined by common- 
law principles. 

If a railway company, after issuing such a bill of lading, delivers the goods to 
the consignee named therein, without requiring the bill of lading to be produced, it 
does so at its peril. 

(Syllabus by the Court.) 


Appeal from District Court, Hennepin County; AndrewHolt, Judge. 


Action by the Barnum Grain Company against the Great Northern 
Railway Company. From an order denying a new trial, defendant 
appeals. Affirmed. 


This was an action to recover damages for the conversion of a car 
load of wheat. The facts were stipulated, and from the stipulation 
the court found: That during all the times mentioned in the complaint 
the plaintiff and the defendant were corporations organized and carry- 
ing on the business therein stated. That on and prior to January 10, 
1905, at the village of Hampden, N. D., a firm by the name of Iver- 
son Bros. & Anderson were engaged in buying and selling grain. 
That on said roth day of January, 1905, this firm delivered to the de- 
fendant, as such common carrier, in said village of Hampden, 60,000 
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pounds of No. 2 northern wheat, which was loaded by defendant into 
its car No. 77,524, consigned to McKinnon, Sons & Co., at Duluth, 
Minn. That at the time of so receiving said wheat said defendant 
duly issued its certain bill of lading therefor, substantially in the 
following form: 

‘‘Great Northern Railway Line,Great Northern Railway Company, 
Hampden Station, January 10, 1905. Received from Iverson Bros. 
& Anderson, shippers, the property described below in apparent good 
order, except as noted (contents and condition of contents of packages 
unknown), marked, consigned, and destined as indicated below, which 
said Great Northern Railway Company agrees to carry to the said 
destination, if on its line; otherwise, to deliver to another carrier on 
the route to said destination. It is mutually agreed that any service 
to be performed hereunder shall be subject to the terms and condi- 
tions of the Great Northern Railway Company’s freight tariffs and to 
all conditions, whether printed or written, indorsed thereon, and 
which are hereby agreed to by the shippers and by them accepted for 
themselves and their assigns as just and reasonable. Initials G. N.; 
car number 77524; kind of grain, wheat; weight, 60,00, in apparent 
goodcondition. One car of wheat to betransported to Duluth station, 
subject to elevator delivery on this company’s track, consigned to 
McKinnon, Sons & Co., destination Duluth, loaded to the grain line.” 


That on the face of said bill of lading was stamped in red letters 
the following clause: 

‘*Not negotiable unless delivery ts to be made to consignee or order.” 

That said bill of lading was duly issued by the defendant through 
its authorized agent at said Hampden. That said Iverson Bros. & 
Anderson drew a draft for $1,000 upon the consignee, McKinnon, Sons 
& Co., of Duluth, Minn., and attached the draft to the bill of lading 
so delivered to them by the defendant, and caused the same to be 
sent through the First State Bank of Hampden, N. D., and the First 
National Bank of Minneapolis. That on the 13th day of January, 
1905, the consignee, McKinnon, Sons & Co., requested the plaintiff 
herein to pay the draft with the bill of lading so attached, and agreed 
to pay any overdraft to the plaintiff if the wheat represented by the 
bill of lading was not of sufficient value to pay the draft in full. That 
pursuant to said request plaintiff on the 14th day of January, 1905, 
paid to the bank at Duluth the draft of $1,000, and the bank there- 
upon delivered the bill of lading attached thereto to the plaintiff, and 
the plaintiff paid the draft in the sum of $1,000, and received and re- 
tained the bill of lading, in the belief that the wheat was being 
shipped in accordance with the bill of lading, and that it still holds the 
same, and has not been repaid said $1,000. That the defendant never 
delivered the wheat, or any part thereof, to plaintiff, although plain- 
tiff has duly demanded the same; but the defendant has always re- 
fused, and still refuses, to deliver the wheat, or any part thereof, to 
plaintiff, or any part of the draft so paid by plaintiff. That said car 
of wheat in the regular course of transportation would have arrived 
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at the city of Duluth on the 2oth day of January, 1905, and was worth 
in said city at that time more than $1,012. 

It is further found: That upon the 13th day of January, 1905, said 
shippers, Iverson Bros. & Anderson, after said bill of lading with the 
said draft attached had been deposited by them in said First State 
Bank of Hampden, requested the agent of the defendant to divert 
said car from Duluth to Minneapolis. That said defendant complied 
with said request and shipped said car to Minneapolis, instead of 
Duluth, without requiring said bill of lading to be returned or ex- 
changed; and the defendant thereupon did not carry said wheat to 
Duluth, but carried the same to Minneapolis and delivered the same 
to E. L. Welch & Co. on the zoth day of January, 1905, under a gen- 
eral order given it by McKinnon, Sons & Co. to deliver all grain 
shipped to the latter to said E. L. Welch & Co. at Minneapolis. That 
during said time said McKinnon, Sons & Co. had offices in both cities 
of Minneapolis and Duluth and did business in each of said cities; 
and on said zoth day of January, 1905, said McKinnon Sons & Co. 
sold said wheat upon commission through the said E. L. Welch & Co., 
and rendered an account to said Iverson Bros. & Anderson on the 16th 
day of February, 1906. It is further found: That on the 14th day of 
January, 1905, the said shippers, Iverson Bros. & Anderson, notified 
the said consignees, McKinnon, Sons & Co., at Minneapolis, that the 
destination of said wheat had been changed from Duluth to Minne- 
apolis; but said plaintiff was not informed by said McKinnon, Sons & 
Co. of such change in the place of destination of said wheat and had 
no knowledge whatever thereof. That on the 13th day of January, 
1905, said Iverson Bros. & Anderson did notify said First State Bank 
of Hampden of the changein destination of said grain from the city 
of Duluth to the city of Minneapolis, and said Iverson Bros. & Ander- 
son at the time of making said draft did notify said First State Bank 
of Hampden to send said draft to Minneapolis, to be there presented 
to said McKinnon, Sons & Co., and that such notification was made 
in pursuance of a notice received from said McKinnon, Sons & Co. 
some time prior to said roth day of January, 1905, that all drafts 
should be sent to Minneapolis and there presented to said KcKinnon, 
Sons & Co., whether shipments of grain were made to Duluth or Min- 
neapolis; but that the said Barnum Grain Company had no notice or 
knowledge of the notification given by said Iverson Bros. & Andersom 
on the 14th day of January, 1905, of the change in the destination of 
said grain, or notification to send said draft to Minneapolis to be there 
presented to said McKinnon, Sons & Co., except such notices, if any, 
as would be charged to said Barnum Grain Company from such as 
were given to the First State Bank of Hampden or to said defendant 
at the time of making the change as aforesaid, or to said McKinnon, 
Sons & Co.; nor was said plaintiff informed by said McKinnon, Sons 
& Co. of the notification by said Iverson Bros. & Anderson that all 
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drafts should be sent to Minneapolis and there presented to said 
McKinnon, Sons & Co.; nor did defendant, prior to the time of pay- 
ing said draft by plaintiff, inform plaintiff itself of such change of 
destination. 

Upon these facts the court ordered judgment against the defendant 
for the sum of $1,000, with interest thereon from January 20, 1905. 


E..ioTt, J. (after stating the facts). The various assignments of 
errors are grouped by the appellant so as to raise three questions: 

1. It is contended that the bill of lading was not negotiable, and 
that therefore the railway company had the right to deliver the wheat 
to the consignee named in the bill of lading without requiring the 
production of the bill of lading. The nature and effect of a bill of 
lading, independent of the statute, is well settledin this state. Ratzer 
v. B.C. R. & N. Ry. Co., 64 Minn. 245; Ryan v. Great Northern Ry. 
Co., go Minn. 12. 

The statute (section 7649, Gen. St. 1894) provides: 

‘*‘Warehouse receipts, given for any goods, wares and merchandise, 
grain, flour, produce or other commodity, stored or deposited with 
any warehouseman, or other person or corporation in this state, or 
bills of lading, or receipt for the same, when in transit by cars or 
vessels to any such warehouseman, or other person, shall be negotia- 
ble, and may be transferred by indorsement and delivery of such re- 
ceipt or bill of lading; and any person to whom the said receipt or 
bill of lading may be transferred, shall be deemed and taken to be the 
owner of the goods, wares or merchandise therein specified, so as to 
give security and validity to any lien created on the same, subject to 
the payment of freight and charges thereon: provided that all ware- 
house receipts, or bills of lading, which shall have the words ‘not ne- 
gotiable’ plainly written or stamped on the face thereof, shall be ex- 
empt from the provisions of this act.” 

In National Bank of Commerce v. Chicago, B. & N. Ry. Co., 44 
Minn. 224-236, it was held that this statute did not make bills of 
lading negotiable in the sense of the law merchant. ‘‘The statute,” 
said the court, ‘‘was not intended to totally change the character of 
bills of lading, and put them on the footing of bills of exchange, and 
charge the negotiation of them with the consequences which attend 
or follow the negotiation of bills or notes. On the contrary, we think 
the sole object of the statute was to prescribe the mode of transferring 
or assigning bills of lading, and to provide that such transfer and de- 
livery of these symbols of property should, for certain purposes, be 
equivalent to an actual transfer and delivery of the property itself.” 
Shaw v. Railway Co., ror U. S. 557; Turner v. Israel, 64 Ark. 244. 

The statute thus merely declares the effect which shall be given to 
the transfer of a bill of lading. It provides, however, ‘‘that all 
warehouse receipts, or bills of lading, which shall have the words 
‘not negotiable’ plainly written or stamped on the face thereof, 
shall be exempt from the provisions of this act.” The bill of lading 
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in question had plainly stamped across its face the words: ‘‘ Not nego- 
tiable unless delivery is to be made to the consignee or order.” It 
follows that, according to the express language of the statute, this 
bill of lading is exempt from the provisions of the statute, and is 
therefore governed by the general principles of the common law ap- 
plicable to such instruments. In Midland National Bank v. Missouri 
Pacific Ry. Co. 62 Mo. App. 531, the court said: ‘‘The words ‘not 
negotiable,’ stamped on the face of the bills of lading, in no wise de- 
stroyed their assignability. The sole effect of these words was to ex- 
empt such bills of lading from the provisions of our statute in relation 
thereto.” The bill of lading in question was assignable by delivery, 
and, notwithstanding the fact that it was stamped not negotiable, 
represented the goods which had been shipped. The transfer of the 
bill did not transfer the contract. It transferred the goods represented 
by it. Cox v. Central Vermont Ry. Co. 107 Mass. 129; Falkenburg 
v. Clark, 11 R. I. 278; Munro v. Philadelphia Warehouse Co. (C. C.) 
75 Fed. 545; Pollard v. Reardon, 65 Fed. 848. The case is therefore 
controlled by the previous decisions of this court. Ratzer v. Railway 
Co., 64 Minn. 245.; Ryan v. Great Northern Ry. Co., go Minn. 12. 

The appellant claims that the Barnum Grain Company was acting 
merely as the agent of McKinnon Sons & Co., and rests this claim 
upon a letter written by the Barnum Grain Company to the railway 
company, in which it is stated that ‘‘this car, without any authority 
from us was diverted in transit by McKinnon, Sons & Co. to Minne- 
apolis; we, as their agents in Duluth, having paid the draft with the 
original bill of lading attached for $1,000.” The defendant below 
asked the trial court to find from the stipulated facts that the Barnum 
Grain Company was acting as the agent of McKinnon, Sons & Co., 
and not otherwise. This the court declined to do, because in its judg- 
ment the evidence, as stipulated, did not justify such a finding. Tak- 
ing the evidence as a whole, and considering it in the light of the en- 
tire transaction and the customs of business of which the court will 
take judicial notice, we cannot say that the refusal to make this find- 
ing waserror. The plaintiff had sufficient interest in the wheat to 
enable it to bring this action. 

The order denying a new trial is therefore affirmed. 


CASES IN THE FEDERAL COURTS. 


CoLLectTion By INSOLVENT Banx,—A bank acted merely as collecting 
agent for B bank. Byagreement A bank remitted all collection pro- 
ceeds as received and had no authority to credit same on its books. A 
bank made a collection for B bank, mingled the proceeds with its own 
funds and became bankrupt, without having remitted same. 

Held: So much of A’s cash at least as remained on hand at all times 





812 THE BANKING LAW JOURNAL. 


between the date of collection and the bankruptcy and came into the 
hands of the trustee, will be presumed to be the proceeds of the col- 
lection and may be reclaimed by Bbankas its property. In re North- 
rup, etal., U.S. District Court, Northern District N. Y., March 20, 1907. 


Banx’s Contract to Furnish Money ror Composirion.—A bank 
contracted to advance the money to pay a composition made by the 
bankrupt. As part consideration, it was to receive payment of its 
own debt in full. As part of the contract, another creditor agreed 
that he would return to the bank the amount received by him under 
the composition. 

In an action by the bank to recover of such creditor such amount 
under the agreement 

Held: The contract to advance money for the composition was 
illegal because part of the consideration thereof was that the bank’s 
debt against the bankrupt should be paid in full. The present 
suit being one to recover the amount received by defendant, as 
creditor under the composition is clearly a suit to recover moneys 
knowingly advanced under an illegal contract and cannot prevail. 
McCormick v. Solinsky, U. S. Circuit Court of Appeals, Fifth Circuit, 
April 15, 1907. 

PayMENT BY BANKRUPT TO Bank.—Suit by trustee in bankruptcy 
to set aside certain fraudulent conveyances of property by the bank- 
rupt to certain defendants and to recover from the Calhoun County 
Bank an alleged preferential payment. 

Held: The payment was in discharge of a valid obligation of the 
bankrupt to the bank and we fail to find evidence that the bank knew, 
or had reasonable cause to believe, that the bankrupt intended there- 
by to give a preference (§ 60 b, Bankrupt Act). The burden of proof 
was on the trustee and he failed to sustain it. Calhoun County Bank 
v. Cain, U. S. Circuit Court of Appeals, Fourth Circuit, April 9, 1907. 


DEATH OF SAMUEL MARSHALL. 


Samuel Marshall, the oldest banker in Wisconsin, founder of the Marshall & 
Ilsley bank, the oldest bank in continuous existence in the northwest, died at his 
home, 40 Prospect avenue, at 4:15 o'clock on the morning of September Ist in his 
87th year, after a remarkable business career of sixty years, unequaled in length 
possibly by any banker in the west. 

The bank which he established in 1847 has long been one of the leading financial 
institutions of the city and state, enjoying the confidence of the public in an unusual 
degree. From its small beginning sixty years ago, when Milwaukee was a village, 
it has grown with the growth of the city, and the names of Mr. Marshall and Mr. 
Ilsley have become an inseparable part of the banking history of the west, standing 
everywhere for the highest ideals in banking and business. During all the panics and 
financial vicissitudes of the last sixty years the bank has never closed its doors, ex- 
cept on Sundays and legal holidays. 





LEGISLATION IN 1907. 
STOCKHOLDERS’ LIABILITY IN MINNESOTA. 


Chapter 137—S. F. No. 138. An Act to amend section 2985 
of the Revised Laws, 1905, relative to stock- 
holders’ individual liability. 


Be it enacted by the Legislature of the State of Minnesota : 

Section t. That section 2985 of the Revised Laws of 1905 be and same is here- 
by amended so as to read as follows : 

Sec. 2985. Its president and cashier shall at all times keep an accurate verified 
list of all its stockholders, with the amount of stock held by each, the dates of all 
transfers and namesof transferees, and on May I annually file a copy thereof with the 
register of deeds andthe examiner. The stockholders in each bank of discount and 
deposit shall be individually liable in an amount equal to the amount of stock owned 
by them for all the debts of such bank and for all transactions prior to any transfer 
thereof. Every person becoming a stockholder shal! succeed in proportion to his in- 
terest to all the rights and become subject to all the liabilities of his transferer ; but 
the liability of the latter shall continue for one year after the entry of such transfer, 
and shall be over and above the stock owned by the stockholders in such corporation 
and any amount paid thereon. Any bank heretofore organized under this chapter 
may come under the provisions of this section as to the liability of its stockholders by 
amending its articles so as to declare that it adopts and agrees to be subject to this 
act as to all of its liabilities. 

Such amendment shall be adopted and published in the same manner as the 
original articles. All banks of discount and deposit which do not so amend their 
articles and become subject to this act within six months after its passage shall 
thereafter use upon their letter heads and all stationery and advertising matter the 
words: “Stockholders in this bank subject to single liability only.” 

Sec. 2. This act shall take effect and be in force from and after its passage. 

Approved April 10, 1907. 


DUE DILIGENCE LAW IN SOUTH DAKOTA. 


Chapter 74, Laws of 1907. Approved Feb. 27, 1907. An Act 
declaring what shall be considered due diligence 
in the collection of a check or draft. 


Sec. 1. Due diligence defined. In order to hold the maker, indorser, guarantor 
or surety of any check or draft deposited with or forwarded to any individual or bank 
for collection, or owned by any individual or bank, it shall be sufficient for said indi- 
vidual or bank to forward the same to their direct correspondents in the usual com- 
mercial way now in use, according to the regular course of business; and the same 
shall be considered due diligence in the collection of such check or draft. 

Norte: South Dakota is the only state which enacted, 
this year, the statute defining due diligence in the collec- 
tion of a check or draft. An attempt was made to pass 
this statute in Florida, but it was unsuccessful. This 
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statute has previously been enacted in Vermont (1896) 
and in Kentucky (1904). The words ‘‘to their direct cor- 
respondents” which appear in the South Dakota law be- 
tween the words ‘‘forward the same” and the words ‘‘in 
the usual commercial way now in use” are notin the Ver- 
mont and Kentucky statutes. 


SAVINGS DEPOSITS IN CONNECTICUT. 


An Act concerning deposits for savings in corporations other 
than savings banks. General Assembly, January 
Session, A. D., 1907. 
Be tt enacted by the Senate and House of Representatives in General Assembly 
convened : 

SECTION 1. All banks, trust companies, corporations, partnerships, or individ- 
uals maintaining a savings department, or soliciting or receiving deposits as savings, 
shall invest all such deposits hereafter received according to the requirements of the 
statute laws of this state concerning the investment of deposits in savings banks. 

SEC. 2. All savings deposits which are not now invested in accordance with the 
provisions of Section 1 of this act, when reinvested, shall be invested according to the 
requirements of the statute laws of this state concerning the investment of deposits 
in savings banks, and all savings deposits shall be so invested before January I, 1917. 

SEC. 3. The reserve fund required by Section 3400 of the general statutes in the 
case of state banks and trust companies shall not apply to the deposits mentioned in 
this act. 

Note: The manifest intention of this Act is to ex- 
tend the safeguards established by law concerning the 
investment of deposits in savings banks to all other 
banks which receive savings deposits. Whether the 
law will be applicable to deposits carried in the savings 
departments of national banks is a question to be decided. 


FRAUDULENT CHECKS IN CALIFORNIA. 


Chapter 337 Laws of 1907, approved March 19, 1907; adding the 
following new section to the Penal Code: 


476 a. (Drawing bank checks with intent to defraud). Every person who, wil- 
fully, with intent to defraud, makes or draws or utters or delivers to another person 
any check or draft on a bank, banker or depositary for the payment of money, know- 
ing at the time of such making or drawing, uttering or delivering that he has not suf- 
ficient funds in or credit with such bank, banker or depositary to meet such check or 
draft in full upon its presentation, is punishable by imprisonment in the state prison 
for not less than one year nor more than fourteen years. The word “credit” as used 
herein shall be construed to be an arrangement or understanding with the bank or 
depositary for the payment of such check or draft. 

Note: A similar law was enacted in the state of 
Washington in 1905. 





Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 


Trust Companies. 


REPORT OF COMMITTEE ON TRUST ACCOUNTS AND 
JOINT ACCOUNTS, 1907. 


To the President and members of the Savings Bank Section 
of the American Bankers’ Association, * 
GENTLEMEN : 

In pursuance of your instructions given at our meeting in St. Louis on October 
16th, 1906, your Committee addressed a letter of inquiry to each of the twenty-six 
Vice-Presidents of the Savings Bank Section, asking him to obtain from the officers 
and legal advisers of the savings banks in his State answers to the following questions : 


First—When a deposit is made in a savings bank in your State 
by a trustee, and by the written direction of suchtrustee payment is 
made either during his lifetime or after his death to the beneficiary, 
wil! a receipt signed by the beneficiary duly acquit the bank ? 


Second—If an account be openedin a savings bank, by two per- 
sons in the names of both, who at the time the account is opened 
agree in writing with the bank that the money then and thereafter 
deposited in such account and all interest or dividends thereon shall 
be payable to either or to the survivor and that the receipt or acquit- 
tance of the person so paid shall be a valid and sufficient release 
and discharge of the bank for any payment so made, will not such 
agreement and payment protect the bank, unless prior to the pay- 
ment the bank be notified of an adverse claim ? 


Third—In your opinion, is legislation in your State necessary or 
desirable on these subjects for the protection of savings banks ? 


One Vice-President declined to act. We received replies from fifteen others 
who were diligent in the endeavors to obtain answers to our inquiries and were most 
helpful in enabling us to reach our conclusions. 

In addition to the ten States the Vice-Presidents of which have failed to answer, 
we find in some of the fifteen States whose Vice-Presidents did answer that there is 
considerable indifference on the subject among the banks; some of them replied, 
merely saying in effect : ‘‘ We do not take trust accounts or joint accounts and do not 
intend to do so.” 

The savings banks of Wisconsin, Massachusetts, and Iowa seemed to exhibit a 
very general interest in the subject and your Committee have obtained opinions and 
information from practically all the banks in these three States. 

The answers show considerable divergence in the practice of the banks, not only 
among the several States, but in the same State; and also the opinions of the attor- 
neys were not in entire accord in the several States or in the same State. A very 
large majority, however, answered the first two questions “Yes” and the third “No.” 

In a number of instances where the answers to the first and second questions 
were “No,” the discussion of the subject assumed a wide range and seemed to lose 
sight of the primary object which the Savings Bank Section has in view in its present 
undertaking. 

The Section has no desire to change the laws of inheritance or to enable a de- 
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positor to evade the laws regulating the distribution of, or imposing a tax upon, the 
estates of the dead, and most certainly does not desire to enable him to commit : 
fraud upon his creditors as intimated by one banker in his answer. 

The object ts primarily to protect the bank in the payment of a deposit to the 
person to whom the depositor at the time of making the deposit directs the payment 
thereof to be made. 

After a careful examination of the subject and after a consideration of the legal 
opinions of the various attorneys for the savings banks throughout the country, your 
Committee believe that the consensus of opinion is that except in a state where the 
statute law or a judicial decision provides or decides differently, a savings bank, act- 
ing in conformity to its by-laws will be protected where the accounts are opened in 
the following manner, the form to be signed by the depositor or depositors in each case ° 
FIRST—TRUST ACCOUNTS: 

“ The Section Savings Bank will open Account Number 


in my name as Trustee for 
whose residence is 


and will pay all moneys deposited in said Account and all interest 
and dividends thereon to me during my lifetime, and at my death to 


ES A eee ee ee ree en ee whose receipt shall 
duly acquit said Bank. 


“There are no other terms or limitations to this trust.” 

Your Committee are well aware of the principle of law discussed in several of 
the answers to our questions, viz.: that no trustee can violate the terms of a trust by 
directing payment of the money to a person or for a purpose not authorized by the 
instrument of writing or paramount authority under which he acts; nor where the 
powers of the trustee are by the terms of the trust limited tothe lifetime of the trustee 
can he execute a valid warrant of attorney to a person to draw on the deposit after 
the death of the trustee; but the situation for which we are attempting to provide is 
what may be cailed a Voluntary Trust created by the trustee himself. 

The trustee being the donor of money retains the legal title thereto during his 
lifetime, but says in effect when making the deposit that at his death the trust ter- 
minates and the beneficiary takes absolute title to the money free from any claim of 
the trustee’s executors or administrators for the cost and expense of administration 
of the trust, or for advancements. 

This seems to be settled by judicial decision in New York and Massachusetts. 

SECOND—JOINT OR TWO-NAME ACCOUNTS: 
“The Section Savings Banks wiil open Account Number 
waked in our joint names. All moneys now or hereafter deposited 
in said account and interest and dividends thereon are our joint prop- 


erty; and the receipt of either for moneys drawn from said account, 


whether the other be living or not shall be due acquittance to said 
bank. 


2 


Your Committee are also aware of the well-settled principle of law that one per- 
son cannot ordinarily grant to another a naked power to collect the money of the 
grantor after the death of the grantor; nor can he, under the guise of a joint account, 
make a will which will remove his estate from the jurisdiction of the Probate Court ; 
and if a bank knowingly assists a depositor in any of these improper undertakings it 
will be liable. 

Some few of the answers received by your Committee display a fear on the part 
of the banker that some trouble and possibly some expense, may be incurred by the 
bank as the result of litigation concerning an account opened in one or the other of 
these methods. This may be so, but in the opinion of your Committee it is not more 
likely to occur than in numberless other cases where questions have arisen and will 
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continue to arise regarding the ownership of money deposited in a bank which is 
claimed by some person other than the depositor. 

It goes without saying that if the bank has sufficient notice of an adverse claim 
no payment should be made until the rights of the parties are settled. 

Your Committee are aware that in most States technical estates in joint tenancy 
with the right of survivorship have been abolished, but the method of procedure re- 
commended by your Committee for the opening of joint accounts does not constitute 
a technical joint tenancy. It is an agreement of the parties concerning the payment 
of what they inform the bank is their joint property which is not affected by any of 
the statutes so far as they have been called to the attention of your Committee. 

We expressly recommend, however, that no bank act upon our opinion without 
first submitting the matter to its local legal adviser. 

THIRD—TRANSFER OF BANK ACCOUNTS: 

Although this matter is not strictly within the scope of the resolution under 
which your Committee was appointed, yet in view of its importance and of the fact 
that it is connected with the matter of trust accounts, your Committee think it not 
out of place to impress upon the officers of savings banks the danger of permitting 
the transfer of trust accounts on the books of the bank unless it be done under de- 
cree of court. The only safe method for the bank is to pay the money to the 
proper party and take his receipt. 


SUGGESTED LEGISLATION: 


If in any State doubt exists with regard to the propriety of opening either trust 
or joint accounts in the manner suggested by your Committee, they recommend that 
measures be adopted in such State to have enacted the following laws: 


First—Whenever a deposit in a bank is made in trust, the 
name and residence of the person for whom it is made, or the 


purpose for which the trust is created, shall be disclosed in writ- 
ing to the bank and the deposit shall be credited to the depositor as 
trustee for such person or purpose; and if no other notice of the 
existence and terms of a trust has been given in writing to the cor- 
poration, the deposit, with the interest thereon, may, in the event of 
the death of the trustee, be paid to the person for whom such de- 
posit was made, or to his legal representative. 

Second—When a ‘deposit in a bank has been made or shall 
hereafter be made in the name of two persons, payable to either, or 
payable to either or the survivor, such deposit, or any part thereof, 
or interest or dividends thereon, may be paid to either of said per- 
sons, whether the other be living or not, and the receipt or acquit- 
tance of the person so paid shall be a valid and sufficient release and 
discharge to the bank for any payment so made. 

The first substantially has been enacted in Maine and the second in New Jersey; 
and similar statutes were pending or have been passed in the States of Washington, 
Oregon, Minnesota, Michigan, and Wisconsin. 

A statute regulating two-name accounts has recently become a law in the State 
of New York. Your Committee are of the opinion that the wording of the New 
Jersey statute, as given above, contains all that is necessary for the protection of the 
bank, and is preferable to the New York statute, a copy of which is hereto appended.* 

By direction of your Executive Committee this report has been prepared for cir- 
culation among the members prior to the next annual meeting of the Savings Bank 


Section. Respectfully submitted, 
GEORGE C. BURGWIN, Chairman. 
Ws. R. CREER, 
PITTSBURGH, PA., July 31, 1907. JOHN F. FLACK. 


* Chapter 247, Laws of New York, 1907. Was published in the Journat for August, 1907, p. 636. 
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UNIFORM LAWS FOR SAVINGS BANKS IN THE 
VARIOUS STATES. 


Wm. R. CREER, SECRETARY THE CLEVELAND SAVINGS AND LOAN Co., 
CLEVELAND, O., AT MEETING OF SAVINGS BANK SECTION. 

To safely care for and wisely invest the savings of the American people is a task 
of large and increasing proportions, and of surpassing importance to the public weal. 
No more patriotic service can be performed by or exacted from any class of citizens 
than is offered by the bankers of the country at large, who faithfully discharge this 
enormous responsibility. 

If paternalism on the part of the Government, whether State or National, is ever 
desirable, itis in enacting laws that will render secure the savings of the people. 

Wise and just laws are needed in the various States, and where such laws have 
not already been enacted the best in other States should be chosen as models, so 
that in all important particulars these laws should be as uniform as possible. 

Ordinary bank deposits are simply an interchange of commercial credit between 
customer and bank. Savings deposits represent the time and toil of countless workers, 
transformed into money. This money is placed in the savings banks for safe keep- 
ing and investment by that portion of the community whose knowledge is too limited 
to care for and invest their funds. 

In order that the laws governing savings banks be of the greatest protection and 
benefit it is necessary that these laws be applicable to savings depesits wherever and 
by whomever held. The Probate, Surrogate, and Orphans’ Courts of the various 
States minutely direct in what manner administrators, guardians, or trustees shall 
invest the funds in their hands, and conservative forms of security are designated. 

Money left by a person deceased is no more sacred nor deserving of greater con- 
sideration that that which is being saved through modest weekly or monthly deposits 
for the ultimate purchase of a home, or the savings of years, represented by a bank 
book, which are intended to insure protection from poverty in old age. 

Savings banks should therefore be restricted in the loaning or investing of funds 
—safety of principal should always be the most important consideration—not the rate 
earned by the bank, nor the dividend to be paid the depositor. Time and experience 
have demonstrated what are,and what are not, desirable investments for savings banks. 

Many States have exclusive savings banks, while in other States the national and 
commercial banks as well as trust companies have savings departments. To properly 
safeguard the interests of depositors it is not sufficient to enact laws for the guidance 
and control of the exclusive savings institutions, but these laws should apply with 
equal force and be just as binding upon any bank or firm that solicits or accepts sav- 
ings deposits, whether it be a National, State, or savings bank, trust company, private 
bank, or department store. 

If some large mercantile firms, which are at present soliciting deposits were com- 
pelled to come under the supervision of a bank commissioner and invest such funds 
in the manner prescribed by the laws of Massachusetts and some other States, their 
activity in this direction would cease immediately. 

It is manifest,therefore,we contend, that any and all lawsregulating savings banks 
should also apply to the savings held by any other form of bank. It is equally apparent, 
we believe, that only on basic and vital questions can laws be framed that can be en- 
acted uniformly in the various States, as it is hardly possibleto draft a savings bank 
bill in its entirety that could meet local conditions the country over. The excellent 
laws governing savings institutions in the Eastern and New England States can serve 
as a guide in other States where additional legislation is desirable. 

One of the greatest benefits accruing from copying the laws of other States is the 
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fact of their being uniform in phraseology. Thus a judicial decision in one State on 
a given statement of facts may prevent the same question arising in another state, if 
the wording of the act is the same. 

There should be a law in every State exempting savings deposits up to a reason- 
able amount from taxation. At present many of the States place a tax upon thrift. 
Those having sufficient funds may purchase municipal bonds bearing a rate of interest 
greater than the savings bank dividend, which are tax free, while those with a few hundred 
dollars in the savings bank are expected to return the same for taxation. The high- 
est service the State can render its citizens is to stimulate every endeavor among its 
people that tends to develop thrift and economy—let there be a premium upon self- 
help, not a tax. 

A rigid uniform law regarding the investment of funds is a prime necessity. 
Make it apparent that the safest place for savings is the savings bank, and thus save 
the people from the maelstrom of speculation. 

If a bank engages in more than one kind of banking, its saving deposits should be 
invested in conservative securities, and the accounting of such deposits and invest- 
ments should be kept separate and apart, and in case of disaster to the institution, 
such investments to be held exclusively for the benefit of the savings depositors. 

By appropriate enactment, the rights of minors and married women in their ac- 
count should be made uniform; joint, and two-name accounts, as well as trustee ac- 
counts, or deposits made by one person for the benefit of another, should be covered 
by a plain and uniform statute. 

In other words, those vital questions, which are usually covered by the rules of 
well organized and intelligently directed savings institutions, should have proper en- 
actment into a uniform law in the various States, thus removing from the field of 
conjecture all doubts as to whether such rules are a binding contract or not. 

Anything that will give uniformity to our laws and make them general in their 
application, andthus more easily understood, will further popularize the savings banks. 
Uniformity means simplicity and simplicity, understanding and confidence on the part 
of the public. 

Make secure and stable the lines within which savings banks do their business, 
give publicity to the facts, and the people will gladly, and in increasing numbers, take 
advantage of the important service offered by our institutions. 

The time was when the savings bank was regarded as a place to deposit money 
awaiting investment. Rightly understood a savings account now is an investment, 
and the wisest and most profitable for the large majority of the people who patronize 
our banks. 


SAVINGS DEPARTMENTS IN NATIONAL BANKS. 


By WILLIAM HANHART, SECRETARY, AT MEETING OF SAVINGS BANK SECTION. 


With your kind permission, I desire to say a few words on the subject of the 
present discussion, viz., the question of ‘“‘Uniform Laws for Savings Banks in the 
Various States.” Our friend, Mr. Creer, has treated it in a masterly way, and | fully 
agree with him in his views as to the desirability of uniform legislation for savings 
banks, but at the same time cannot shut my eyes to the fact that the greatly different 
conditions in the various States would not at present permit such uniform legislation, 
nor do I think it will become possible for years to come. There is one point, how- 
ever, that I have been thinking of lately and which I would like to submit to you. 

In many of our States, savings deposits are protected by statute laws confining 
the investments of these funds to certain kinds of high-class securities; this is as it 
should be, as additional safeguards are due to such trust moneys, placing them be- 
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yond the ordinary commercial risks and making them quite safe, thus securing the 
confidence of the ten million wage earners who confide their savings to the care of 
savings banks, as well as to the many state banks and trust companies who operate 
savings departments. In addition to the laws governing the regular savings banks, 
some States have enacted laws, regulating the savings departments of other banks, 
and Connecticut and Massachusetts have this year adopted new laws compelling de- 
posits madein savings departments to be invested according to the statute laws re- 
lating to savings banks. I hope that all the States will gradually enact laws segregat- 
ing such deposits and safeguarding their investment. 

But to day I desire only to draw your attention to one particular form of savings 
departments. You are all aware that a considerable number of national banks con- 
duct savings departments in addition to their regular commercial business. I have 
no means of ascertaining how many banks have such departments, but I may mention 
that in our own membership we have 156 national banks who conduct large and 
flourishing savings departments of their own. The legality of these departments has 
at times been questioned, but I understand that Comptroller Ridgely has decided 
that there is nothing in the Revised Statutes forbidding a national bank from operat- 
ing a savings department. There is, however, some conflicting opinion as to this, 
and an opinion lately rendered by the Attorney-General of the State of New Jersey 
states that so long as Congress has not expressly legislated thereon, it is within the 
power of the State to regulatethe savings bank business in the State when conducted 
by a national bank as a branch of its business. Now it is not my desire to propose 
to make any radical change in the law ; I am not discussing or questioning the right 
and power of national banks to open these departments, not whether it is best for 
them and for the public to handle these savings. I am simply dealing with the fact 
that many national banks have savings departments, conducted with the Comptroller’s 
permission, and many more are preparing to open such. I propose that these savings 
be safeguarded and protected by national legislation which would at the same time 
prove advantageous tothe bank, and would suggest to you the desirability of a Federal 
statute regulating the business under the following conditions : 

It is not possible, nor would it be desirable or fair, that savings depositors should 
be preferred creditors, but in permitting national banks to open savings departments 
the deposits received in this department should be segregated and invested in the 
usual Eastern savings bank proportion, that is, say, 60 per cent. inloanson bond and 
mortgage on a 50 per cent. valuation, and the remaining 40 per cent. in United States, 
State, municipal, and first mortgage railroad bonds. This would give a great security 
and stability to that branch of the business, and at the same time, and to a certain ex- 
tent, accomplish an object which has been the subject of much discussion within the 
last few years, that is, the investment of deposits in national banks in loans on real 
estate. Such legislation as I propose, whilst permitting national banks to invest in 
realty loans, would perforce limit the amount of such investments to 60 per cent. of 
their savings deposits, and no one, I think, would seriously object to this. 

The cash reserves, I think, should be kept on the same percentage basis as their 
other deposits, although this is a matter that could be further discussed ; a smaller 
reserve may be found to be quite sufficient. You are aware that in our large Eastern 
savings banks a 5 per cent. cash reserve is considered a conservative one, and rightly 
so, for savings bank deposits, although usually paid on demand, yet are subject at 
any time, or may be made absolutely subject to a notice varying from ten to ninety 
days. I might here mention that the new Connecticut law regulating savings depart- 
ment exempts such deposits from the cash reserve provision which applies to their 
commercial deposits. 

Another advantage of the proposed law would be that it would tend to settle to 
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some extent the question of postal savings banks, which has been so ably discussed 
this day by Mr. Harwood, because it would provide a safe depository for savings in 
many small places having a national bank, but where the conditions do not warrant 
the establishing of a bank doing only a savings business. I think our savings banks 
are nearly all opposed to Postal Savings Banks, and I will not now refer to the many 
reasons for this opposition, but to my mind the one paramount objection to Govern- 
ment Postal Savings Banks is that our Government should not go into the banking 
business, although it has already established itself in it to some extent through the 
money order system. The Constitution gives it no such power, nor do I believe was 
ever such intended. Let the Government attend to its political, judicial, and legisla- 
tive functions, as clearly defined in the Constitution, and 1 am sure that our enter- 
prising citizens will attend to all other business, including banking. Proper super- 
vision of banks, railroads, insurance companies, and all corporations is correct and 
justifiable, but Government ownership of such, no matter by whom advocated, should 
be resisted vigorously by all patriotic citizens who have the true welfare of this great 
Republic at heart. 

As my time has expired, I will keep you no longer, but with your kind permis- 
sicn I will move that the President appoint a committee of three to draft a bill to be 
presented to Congress at its next session regulating the savings departments in na- 
tional banks, naming the investments of such funds, etc. This bill, when drafted, to 
be approved by our Executive Committee before further action is taken. 


PROCEEDINGS OF THE SAVINGS BANK SECTION, A. B. A. 


The Savings Bank Section of the American Bankers’ Association held its annual 
convention at the Marlborough-Blenheim, Atlantic City, New Jersey, on Tuesday, 


September 24, 1907, the day preceding the opening of the regular convention of the 
Association. The meeting was called to order by President G. Byron Latimer at 
10 A. M., and after prayer by the Rev. Melville E. Snyder, of St. Paul’s M. E. Church, 
the delegates were welcomed by Judge Adrian Lyon, President of the Perth Amboy 
Savings Institution, of Perth Amboy, N. J. The proceedings were then continued in 
the following order: 

Annual address by President Latimer. 

Report of Chairman of Executive Committee, J. H. Johnson, of Detroit, 

Report of the Secretary, William Hanhart. 

Report of Committee on Printed Forms. 

Report of Committee on Joint and Trust Accounts. 

Report of Committee on Auditing. 

Address, “Savings Bank Life Insurance,” by Alfred L. Aiken, Esq., Treasurer 
Worcester Co, Institution for Savings, Worcester, Mass. 

Address, “ Postal Savings Bank,” by P.LeRoy Harwood, Esq., Treasurer Mariners 
Savings Bank, New London, Conn. 

Address, “Uniform Laws for Savings Banks in the Various States,” by W. R. 
Creer, Esq. Secretary Cleveland Savings & Loan Co., Cleveland, O. 

Address, “Savings Departments in National Banks,” by William Hanhart, Esq., 
Secretary. 

Address, ‘‘The Independent Audit of a Savings Bank,” by Edw. T. Perine, Esq., 
Treasurer The Audit Co., New York. 

Address, “ Deposits Received Evenings,”” by W. M. Kern, Esq. Secretary Dollar 
Savings Bank, New York. 
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Address, “Review of 1907 Legislation Affecting Savings Banks,” by Thomas B., 
Paton, Esq., Counsel for the Savings Bank Section. 

The report of the Secretary showed a total membership of 1,224, being a net in- 
crease of 189 members in one year. We regret our space does not permit the publi- 
cation of the report of the proceedings in full. We publish in this number, however, 
the important report of the Committee on “ Joint and Trust Accounts ;” the address 
of Mr. Creer upon “ Uniform Laws for Savings Banks in the Various States ;" and 
the address by Mr. Hanhart, the Secretary, on “Savings Departments in National 
Banks.” 

Mr. Lucius Teter, Vice-President, Chicago Savings Bank and Trust Company, 
Chicago, Ill., was elected President; Mr. J. H. Johnson, President Peninsular Savings 
Bank, Detroit, Mich., was elected Vice-President, and Mr. William R. Creer, Secre- 
tary Cleveland Savings and Loan Co., Cleveland, Ohio, was elected Chairman of the 
Executive Committee. 


THE INCREASE OF SAVINGS BANK RATES IN MASSA- 
CHUSETTS. 


In the JournaLt for September we published a communication by 
Mr. Oscar F. Allen, Treasurer of the Cambridge Savings Bank, to the 
Cambridge 7rzbune with reference to the increase by the local savings 
banks of their deposit rates. Below we publish the reply of Mr. 
Elmer H. Bright, President of the Central Trust Company of Cam- 
bridge, which was published in the Cambridge 777bune of August 31: 
Editor Cambridge Tribune : 

Mr. Allen's letter last week, in which he essayed to correct The Cantabrigian’s 
statements in regard to the new savings department of the Central Trust Company 
(which appeared in the Tribune, July 27) would not call for any notice from me, were 
it not for the repeated references to the bank of which I have the honor to be presi- 
dent. Probably it was not intentional on Mr. Allen’s part to create a wrong impres- 
sion in the minds of those who were interested enough in his letter to read it; but in 
several instances his statements were so ambiguous that I am impelled, in the public 
interest, to make clear some of the facts which he left in a fog of misapprehension. 

“A savings bank,” said Mr. Allen, “in Massachusetts is the property of its de- 
positors.” Technically this is so; but it is also a fact that the depositors have noth- 
ing to say in regard to their property. They even have no voice whatever in the 
selection of the trustees of their property. The depusitors have nothing to say and 
nothing to do with the management of the bank, nor with the selection of a single 
official, nor with the investments, nor with the rate of dividend. It is difficult, there- 
fore, to see how the depositors in a mutual savings bank have any advantage over the 
depositors in a national bank or trust company. 

Mr. Allen appears to think that it is an advantage in favor of the mutual savings 
bank idea that the trustees serve without compensation. Here he leaves entirely out 
of consideration an immutable trait of human nature—self-interest. It is chimerical 
to expect any man or any body of men, to give the same amount of time, thought and 
energy to the management of a charitable institution (which the mutual savings bank 
is in the eye of the law) that they would give to the management of a business in 
which the safety and productiveness of their own capital were concerned. This is 
not merely a self-evident proposition in the abstract. Concrete instances of the in- 
defensible waste of the depositors’ money by the erection of costly and unproductive 
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savings bank buildings are evident to any casual observer in this community. Here 
is another concrete illustration for Mr. Allen to ponder: One savings bank in Cam- 
bridge, according to its annual report, has $48,227 in real estate, “ by foreclosure and 
otherwise,” from which the income, last year, was $741, or about 144 per cent. Such 
instances of mismanagement as these, in a stock company, would be followed by a 
change of officials, for the stockholders would not tolerate them. Moreover, if Mr. 
Allen will examine the table on page xxxii of the annual report of the State Bank 
Commissioner for 1995, he will see that most of the 21 failures of savings banks in 
this state were due to “Excessive loans and expenses,”’ “Losses on real estate loans,” 
‘‘Excessive real estate loans on inflated values” and similar other causes inseparable 
from gross mismanagement. 

Where, however, I take issue most emphatically with Mr. Allen is when he stated 
that “It is generally conceded that the laws of Massachusetts have so guarded the 
depositors of savings banks that the element of safety enters more strongly into the 
management of them than any other banking institution.” Mr. Allen here simply 
stated the traditional view of the case; but this, like many other traditions, cannot 
stand the test of analysis nor the light of fact. 

[he official statistics sho v clearly the error in the tradition on which Mr. Allen 
took his stand. Since the Civil War, according to the official report of the State 
Banking D2partment, 18 Massachusetts savings banks have failed. In the same time, 
according to the latest annual report of the Comptroller of the Currency, 12 national 
banks in Massachusetts have failed. Only four Massachusetts trust companies, in the 
same period, have failed, and of these two have resumed business. The depositors 
in the failed national banks, in which the receiverships have been closed, received 95 
per cent of their deposits. The depositors in the failed savings banks received 81 
per cent of their deposits. Of the four trust company failures in this state the deposi- 
tors were paid in full in two cases, the third will undoubtedly pay in full leaving only 
one in which the depositors suffered any loss; and that failure occurred under con- 
ditions which the law has since made impossible of recurrence. 

Thisleads me, finally, to the vital difference between mutual savings banks on 
the one hand, and national banks and Massachusetts trust companies on the other 
hand, a difference which Mr. Allen, probably through an inadvertence, omitted to 
mention. Ina mutual savings bank, which, as Mr. Allen says, has no capital stock 
and no stockholders, all the losses are borne by the depositors. In a national bank, 
as well as in a Massachusetts trust company, all the losses fall first on the stockholders. 
To apply this phase of the law concretely, as I have already done in a public inter- 
view on this question, in the case of the Central Trust Company more than $475,000 
of the stockholder’s money must be lost before the depositors lose a single dollar. 

In the last analysis it comes right down to this: The success of either type of sav- 
ings institution—the mutual savings bank or the stock company—depends wholly 
upon the character, the wisdom and the far-sightedness of the management; and the 
type which the better serves the community in which it is located will thrive the more. 


ELMER H. BRIGHT. 
—_—_—— 


FINGER PRINTS FOR BANKS. 


The idea of using the finger print system as a method of identification in the 
banking business has been discussed in financial circles of Baltimore, owing to the 
problem presented when business is transacted with foreigners unable to sign their 
names in English. For years American bankers have had much trouble satisfying 
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themselves about signatures of foreigners, and the foreign patrons seldom know any 
one to identify them. : 

Believing the problem could be solved by the system used in connection with the 
Bertillon bureau of the police department, says the Baltimore Sw, two employees of 
a local savings bank called upon Lieut. John A. Casey yesterday afternoon and dis- 
cussed the plan with him. They admitted they had a deep personal interest in finger 
prints and that they had made a few experiments but that their experiments were not 
successful, as the ink used smeared despite the fact that the impressions were lightly 
made. 

Lieut. Casey discussed the subject with them at great length, for he is an enthu- 
siast on the system and he knows something of its history. 

“T felt certain it would not be long before the Baltimore banks would have to 
take it up,” he said, “ for it is the easiest and safest manner in the world to identify a 
person.” 

The visitors said there were a number of foreigners who constantly transacted 
business with the bank and that they had been considering the finger print system. 
Lieut. Casey told them it was not a new method of identification in financial circles, 
as the Chinese had used it for centuries. He also declared that banks in Engiand, 
other countries of Europe and India were using the system. In India, Lieut. Casey 
said, all property transactions and court affairs were signed in the regular way and 
the print of the index finger of the right hand also affixed. 

In order that there might be no delay about making the finger print on legal 
papers in India, Lieut. Casey explained that most men engaged in such business car- 
ried a vest pocket ink pad, so the print could be easily made under almost any circum- 
stances. The chief of Baltimore's Bertillon bureau was positive that the system was 
the best that could be used. 

‘“Why, when I was learning the finger print system from Detective Ferrier of 
Scotland Yard,” Lieut. Casey said, “he told me insurance companies were using it in 
England with great success. Banks, he declared, were also seeing the value of it, for 
it has nearly stamped out forgery. Within a short while nearly any one can learn the 
whirls and loops in the lines of the fingers, and no two are exactly alike.” 

By way of illustrating the ease with which finger prints can be obtained from a 
paper and how easy it is to see the whirls and loops in the Jines Lieut. Casey used a 
little stove polish on a piece of paper which had been handled and brought out the 
lines clearly. Then he taught them how to distinguish one from the other. The young 
men were pleased with the lesson and were shown how the cabinets are kept and the 
prints of the fingers of each crook filed away for future reference. 

The lieutenant explained that with every photograph there were finger prints if 
the prisoner had fingers. Then, in referring to the custom in India, he said if a 
man had lost the index finger of his right hand, the one generally used with the sig- 
natures, the second finger of the right hand was used and a note made to that effect. 

Reasoning out the great aid the system would be to banks and other local finan- 
cial institutions, Lieut. Casey said foreigners’ finger prints could be sent over from 
the banks in the old countries and the man transacting here would have to possess 
identical loops and whirls on the index finger or he would be immediately detected 
as an impostor. 

The visitors to the Bertillon bureau did not say what bank they represented, but 
they understood the banking business and undoubtedly realized the trouble ex- 
perienced with foreigners —/V. Y. Sun. 





OPINIONS OF ATTORNEYS-GENERAL IN RELA- 
TION TO BANKING QUESTIONS. 


INCREASE OF CAPITAL STOCK BY BANKS IN INDIANA. 


Opinion of Attorney-Genera) James Bingham that the Act of 1881, providing that stock increase 
shall be fully paid up, still applies, notwithstanding the Act of 1907 allows corporations to 
increase their capital without prior subscription and payment therefor. 


The following opinion has been recently given to the Department of State, Fred 
A Sims, Secretary, inthe matter of increase of capital stock by state banks : 


“T am in receipt of your favor of the 23rd inst. (August) asking whether incor- 
porated banks may increase or decrease their capital stock under the act of March 
9, 1997, or whether they are required to confine themselves to the act of 1881 which 
expressly provides for the increase and decrease of capital stock. 

“ The act of 1907, page 325, recognizes that the increase of stock may precede 
the subscription therefor. It contains no provision regarding the payment for such 
stock. The act of 1881, Section 2928, Burns’ R.S. 1901, provides for stock increase 
and also requires that it should be fully paid up. These acts are in Jarz materia and 
must be construed together as one enactment. See Elliott v. Brazil, 151 Ind. 592-595. 
As payment is not a necessary element in the increase of a corporation’s capital stock, 
and as the matter of increase only is covered by the act of 1907, my view is that the 
matter of payment is still governed by the act of 1881. Hence, whether the act of 
1881 or the act of 1907 be followed by incorporated banks, in either event the pay- 
ment of the stock in full is an absolute essential, according to the terms of Section 
2928 supra. I have the honor to be, yours very truly. JAMES BINGHAM.” 

Notre.—The General Assembly of 1907 passed an act 
relating to corporations in general, under which mercan- 
tile, mining, manufacturing and other corporations can 
increase their capital stock without first paying up the 
increase. The act of 1881 governing the incorporation 
of state banks requires payment up of increased stock. 
It appears that several of the state banks recently at- 
tempted to increase their capital under the act of 1907 
without paying up the increase. The Secretary of State 
objected and referred the question to the Attorney- 
General. The above opinion sustains the Secretary. 


COLLECTION OF INSURANCE PREMIUMS BY WIS- 
CONSIN BANKS. 


Opinion of Attorney-General F. L. Gilbert that banks or individuals who collect and remit 
premiums or renewal premiums for insurance (with certain excepted cases) must receive a cer- 
tificate of authority so to do from the Commissioner of Insurance unless able to show they do 
so without compensation. 


DEAR SIR:—I am in receipt of yours of the 22nd in which you say: “Chapter 501 
of the new laws (1907) relating to life insurance, makes it a misdemeanor for an in- 
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dividual or bank to collect premiums, etc. I desire your official opinion as to whether 
a bank can make collections of renewal premiums without a license.” 

Chapter 353 of the laws of 1905 amends section 1977, statutes of 1898, toread as 
follows : 


“‘ Every person or member of a firm or corporation who solicits insurance on be- 
half of any insurance corporation or person desiring insurance of any kind, or trans- 
mits an application for a policy of insurance, other than for himself to or from any 
such corporation, or who makes any contract for insurance, or collects any premium 
for insurance, or in any manner aids or assists in doing either, or in transacting 
business of like nature for any insurance corporation, or advertises to do any such 
thing, shall be held to be an agent of such corporation to all intents and purposes, 
unless it can be shown that he receives no compensation for such services. This 
section shall not apply to agents of licensed fraternal beneficiary societies, or mutual 
fire insurance companies of this state except those organized under section 1896, 
1897 and 18908.” 


Under this section, before it was amended, this Department held that every per- 
son who solicits insurance on behalf of any insurance corporation or on behalf of a 
person desiring insurance of any kind, or transmits an application for a policy of in- 
surance other than for himself, or collects any premium for insurance, etc., should be 
held as an agent of such corporation unless it can be shown that he receives no com- 
pensation for such service. (See opinion of the Attorney General Biennial Report of 
1904, p. 236, also opinion of the Attorney General Biennial Report of 1906, p. 156). 

And the law provides that all persons acting as agents for insurance companies 
must procure from the Commissioner of Insurance a certificate of authority so to do 
and pay the fee required therefor. Sec. 1976, statutes of 1898, as amended by Chap- 
ter 501, of the laws of 1907. 

This latter statute excepts agents for certain insurance corporations, viz., ‘Mil- 
lers and manufacturers, city and village, church, lumber dealers, hardware dealers, 
asylum and alms house, mutual insurance corporations” of this state, and this latter 
section, as amended, makes it a misdemeanor punishable with a fine for violating the 
provisions thereof. Said section 1977, as amended, applies not only to natural per- 
sons but to corporations as you will observe. . 

Renewal premiums are the same as the first premium paid on insurance policies 
or for insurance so far as the law is concerned. 

Hence, I am of the opinion that banks or individuals who collect and remit pre- 
miums or renewal premiums except for the corporations above named in Chapter 501 
of the laws of 1907, must receivea certificate of authority so to do from the Commis- 
sioner of Insurance before they can lawfully transact such business, unless they are 
able to show that they receive no compensation for such services. 

Yours very truly, F. L. GILBERT, Attorney General. 


THE MERCHANTS NATIONAL BANK, NEW YORK. 


The directors of the Merchants National have elected Zoheth S. Freeman, Vice- 
President and a Director of the bank and Joseph Byrne, Cashier. 

Mr. Freeman has been cashier of the Merchants National for the past eighteen 
months. During the past year, owing to the ill-health of Mr. Galloway, the President, 
the duties of Vice-President and Cashier have been performed by Mr. Freeman, who 
ably filled each position. 

Mr. Byrne, the newly appointed Cashier, has been for some time Assistant Cashier 
of the National Bank of Commerce, having passed through the various departments 
of the Commerce with many honors. Mr. Byrne has had over twenty years experi- 
ence in the banking business, and the Merchants National is to be congratulated 
upon securing the services of a young man of exceptional ability and standing. 











MODERN METHODS 


OF 


PRACTICAL BANKING 


ON THE TELLERS OF A COMMERCIAL BANK. 


The Receiving Teller’s Department. 
PART IX. 


DEPOSIT SLIPS (Continued). 


BY M. F. BAUER, 


Paying Teller of The American Exchange National Bank, New York. 


T would be well to dwell a little while on the case of Kemble v. 
National Bank of Rondout, to which I referred in my last article, 


in order to impress upon the Teller the importance of not sad- 
dling upon himself the responsibility which the nature of the 
transaction assigns to the other party. 

That suit arose from just such acase. A depositor, the plaintiff, 
handed the Teller of a bank which was the defendant, a bill, for which 
he desired the bank to give him acredit on its books, and for which he 
requested a receipt. The Teller received the bill, and since a deposit 
slip which should accompany the deposit was not made out by the 
depositor, the teller made one out for him and then gave him a receipt 
in a pass book. 

This is such a common transaction that if some one had not erred 
it would have been passed by just as thousands of other similar cases 
have passed by without comment. 

But a mistake or fraud and deceit was perpetrated, and how or by 
whom was the question. Of course, I can only judge from the pub- 
lished report of the case as it is contained in the opinion of the court. 
The evidence as reported does not convince me, as a practical bank- 
ing man, that the plaintiff did deposit a one thousand dollar bil]; that 
either the bank or the Teller misappropriated the difference, or that 
the bank paid it out erroneously as a one hundred dollar bill. These 
of course were all questions of fact, and had to be decided by a jury. 

The first mistake was made by the bank, and had, perhaps, a great 
weight in influencing the jury. It was when the Teller received the 
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bill from the depositor. The former should have requested the de- 
positor to make out the deposit slip, or examine and initial the one 
which the Teller made out for him. This is a principle which I have 
always adhered to, especially with money deposits, for who can trace 
money when it is once mingled with the general cash of the bank? In 
case of any check deposits where the Teller should make out the de- 
posit slip for the depositor, we meet with a different proposition, for 
checks can always be traced, and if they are lost duplicates can always 
be procured. But in either case it is well to restrict courtesies abso- 
lutely to matters of outward form. 

The principal point of dispute was the amount of the bill handed 
to the Teller. How could the plaintiff convince the jury that it was 
a thousand dollar bill? That was the essential issue of the case and 
should have been absolutely proved or disproved. The ill-placed 
courtesy, etc., of the teller made such proof or disproof impossible, 
and in fact rendered it altogether possible that the case went to the 
jury at all, for, otherwise, the plaintiff would not have had sufficient 
evidence to get it submitted to a jury. 

There were only two possibilities; there was either a mistake, or 
there was deceit and fraud. Either of the.two might have been with 
the depositor or with the Teller. And if there was a mistake at the 
transaction, there may have been fraud supervening after the trans- 
action. The depositor swore that he had handed a one thousand dol- 
lar bill to the Teller. It may be that the depositor handed a hundred 
dollar bill believing it to be a one thousand dollar bill; and it may 
also be that the Teller received a one thousand dollar billand believed 
it to be a one hundred dollar bill. The latter will at once strike any 
banking man as a very unlikely proposition, and too improbable to be 
reckoned with. The Tellers of the large banks handle enough one 
thousand dollar bills to recognize them at once, and the Tellers of the 
small banks, who do not see one thousand dollar bills every day, 
must be struck too much by their appearance when they do turn up 
to mistake them for one hundred dollar bills. It must have been a 
remarkably absent-minded Teller if such a mistake did occur to him. 
And, besides, take the practical view of the transaction, there was no 
deposit slip, and it was not acheck. What did the depositor say to 
the Teller? Did he tell him to ‘‘take this note or take this money?” 
What is the common way when a man comes into a bank who is not 
used to banking ways? He startsto explain and ask questions, and 
the depositor in question did so. And should he not have once men- 
tioned the amount of the money he had? As I saidit is unlikely that 
the mistake lay with the Teller. If the depositor did deposit a one 
thousand dollar bill, there must have been fraud on the part of the 
Teller, and there again all practical banking men will agree with me 
that ‘‘defaulting Tellers don’t jump that way.” 

Again, assuming that the man was entirely unfamiliar with bank- 
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ing methods. He had asked for a receipt and instead of receiving a 
paper saying ‘‘Received from Mr. John Doe one thousand dollars,” he 
received a book in which nothing was said directly about a receipt. 
The man showed a strange lack of curiosity in not even opening the 
book and looking at the sort of receipt he had received. 

The court found that this lack of curiosity did not constitute negli- 
gence on his part. I refer to the point here only in so far as it is evi- 
dence for deciding whether the man deposited what he claimed or 
what he was credited with. That there was an initial mistake and a 
supervening fraud would require that the Teller received a one thous- 
and dollar bill by mistake as a one hundred dollar bill, and embezzled 
the difference when he found out afterwards that he had a one thous- 
and dollar bill unaccounted for. But this again meets with the ob- 
jection that defaulting tellers ‘‘don’t jump that way.” From all 
points of view I reach the conclusion that the probability was that 
the depositor handed a one hundred dollar bill, and made either a 
mistake or practiced a swindle on the bank. 

The whole case would have been impossible if the Teller, as I sug- 
gested at the beginning, had stayed on his side of the counter and not 
accommodated the depositor. 

(Zo be Continued.) 
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THE BATDORF COIN-WRAPPING MACHINE. 


The great demand for labor and time saving devices in the business world has 
aroused the inventive genius of mankind, with the result that to-day mechanical 
appliances are made to do the work of many individuals, with the distinctive feature 
of absolute accuracy. This feature is one of the many points of perfection to be 
found in the Batdorf Coin-wrapping Machine. 

The problem of handling the vast amounts of fractional coin which enter so 
largely in the daily transactions of business, particularly in the larger cities operating 
street railways, department stores, telephones, lighting and heating plants, etc., etc., 
has been a great one. The Batdorf Coin-wrapping Machine seems to have solved the 
problem. This machine will count and wrap pennies, nickels, dimes, quarters and 
halves with absolute accuracy in much less time than is possible through any other 
agency. One of the strong features of this machine is its simplicity, no experience 
being required to operate it. A child can acquire control of it in fifteen minutes. It 
counts and wraps the coins at the same time, and delivers a perfectly wrapped roll, 
without glue or paste, and the amount certified on the wrapper of the roll is a guar- 
anty of accuracy of the contents of the roll. One bank in the City of New York is 
now handling more than $200,000 in fractional coinage every day with this machine. 

When a bank is equipped with one of these machines, it has the advantage, not 
possessed by a competitor equally so provided, of being enabled to handle in bulk 
the small coin deposits of its patrons, not only without inconvenience or expense, but 
with real profit to itself. 
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INTERNAL COMMERCE DURING AUGUST. 


Leading internal-commerce movements during August, as reported by the 
Bureau of Statistics, Department of Commerce and Labor, on the whole, indicate a 
satisfactory volume of business compared with August 1906 returns, as well as with 
the figures for the earlier months of the year. The grain movement has been larger 
for the month than a year ago, though the larger receipts at interior markets are due, 
probably, to higher prices prevailing rather than to larger supplies in producers’ 
hands. While the movement of live stock to the packing centers in the Middle West 
was lighter than usual, the coal shipments, both by rail and by lake, show large in- 
creases over last year’s figures. Commercial movements on the Great Lakes, as 
measured by the volume of shipments from the various lake ports for the month, 
12,597,866 net tons, were about 15 per cent larger than during August of the pre- 
ceding year. 

Arrivals of live stock at seven interior primary markets during August, 3,130,225 
head, show a slight loss as compared with 1906 figures of 3,295,425 head, but are 
slightly abovethe August, 1905 figures of 3,077,697 head. Chicago and Omaha show 
the largest losses in receipts for the month, while St. Louis and Sioux City show the 
largest relative gains over the corresponding 1906 figures. The smaller total for the 
month is due to the smaller receipts of hogs, 1,391,472 head as compared with 1,521,- 
681 head received during August 1906, and of sheep, 776,359 head as compared with 
877,169 head, while receipts of cattle, 837,012 head, those of calves, 85,064 head, and 
those of horses and mules, 40,318 head show small gains as compared with August 
1906, totals. Receipts of all classes of live stock at these cities for the eight months 
of the year, 26,495,532 head, compare favorably with corresponding 1906 and 1905 
figures of 26,368,998 head and 25,275,551 head, respectively, Chicago being practically 
the only primary market showing a loss in receipts as compared with the correspond- 
ing 1906 figures. Gains for the season are shown in the receipts of cattle, calves and 
hogs, while losses in the season receipts occur under the head of sheep, horses and 
mules. 

Shipments of packing-house products from Chicago during August, 202,266,960 
pounds, are below the corresponding 1906 and 1905 figures of 218,619,596 pounds and 
265,346,470 pounds, the main decreases occurring under the heads of fresh beef, lard 
and hides. Shipments of canned meats, 9,659,550 pounds, show the largest monthly fig- 
ures since June, 1906, being about double the August, 1906, figures, though 2,655,600 
pounds short of the August, 1905, shipments. The shipments of cured meats, 
69,566,565 pounds, are over 12,000,000 in excess of the corresponding 1906 figures, 
though about 11,000,000 pounds below the corresponding 1905 shipments. Increased 
shipments are shown likewise for pickled beef and dressed hogs. Figures for the 
eight months of the year,’ 1,631,017,527 pounds, are below the 1906 and 1905 figures 
of 1,910,507,198 pounds, and 1,679,597,372 pounds, respectively; decreases as com- 
pared with 1906 totals occurring under the heads of practically all important items. 
Shipments of canned meats for the season were 50,419,350 pounds as against 
86,440,950 pounds shipped during the eight months of 1906. 

Grain receipts during August at fifteen interior primary markets, 72,537,039 
bushels, show a slight increase over the August, 1906, receipts of 71,384,865 bushels, 
though being 9 per cent. below the corresponding 1905 receipts. Larger receipts are 
reported for St. Louis, Kansas City, Minneapolis, Omaha and Peoria, while smaller 
receipts for the month are shown for Chicago, Toledo, Cleveland and Cincinnati. 





NEW YORK CLEARING HOUSE. 


HE annual meeting of the New York Clearing House was held October 1st. The 
Manager’s annual report for the year ending September 30, 1907, shows the 
Clearing House transactions for the year to have been as follows: 


Exchanges $95,315,421,237 96 
Balances 3,81 3,926,108 35 


rr re errr $99,129,347,346 31 
The average daily transactions : 

Exchanges $313,537,569 86 
Balances 12,545,809 56 
$326,083,379 42 

Total transactions since organization of Clearing House (54 years) : 
NS 6-5 ot. cc cddnananendeunteebeeseeucaanns $1,856,617,161,435 96 
Balances 86,285,126,899 65 


$1,942,902,288.335 61 

Largest exchanges on any one day during the year (March 16, 1907). $678,719,314 97 
Largest balances on any one day during the year (July 2, 1907) 31,069,894 81 
Largest transactions on any one day during the year (Mch. 16, 1907) 690,485,757 54 
Smallest exchanges on any one day during the year (Aug. 26, 1907) 141,988,656 49 
Smallest balances on any one day during the year (July 15, 1907).... 4,959,045 21 
Smallest transactions on any one day during the year (Aug. 26, 1907) 147,348,073 06 

The officers of the Clearing House are: President, Alexander Gilbert, President 


Market & Fulton National Bank ; Secretary, Albert H. Wiggin, Vice-President Chase 


National Bank; Manager, William Sherer; Assistant Manager, William J. Gilpin. 
The Clearing House Association adopted the several amendments to the consti- 
tution which were offered last April. They were as follows: 


(1) Banks acting as redeeming agents for other institutions not members of this 
Association shall keep and maintain in their own vaults a cash reserve of net deposits 


equal to the highest percentage of reserve required by law of any member of this As- 
sociation. 


(2) No member of this Association shall send or pay through the exchanges 
checks or other items drawn on banks, bankers or trust companies, not members of 
this Association, by customers thereof in Greater New York, and made payable at a 
Clearing-House bank, unless the same shall first be accepted and made payable at a 
Clearing-House bank by the bank, banker or trust company upon which they are 
drawn. This provision shall also apply to non-members making exchanges through 
members of this Association. 

(3) Add to Section 16: 

The several items of the weekly statement are to comprise the following : 

Loans and Discounts—Loans, Discounts and Stocks and Bonds and Mortgages 
owned by the bank. 

Specie—Gold and Silver Coin, United States and Clearing-House Gold Certifi- 
cates and United States Silver Certificates. 

Legal-tender Notes—United States Legal-tender Notes of all issues. 

Circulation—Amount outstanding. 

Deposits—Gross deposits and unpaid dividends, less exchanges for the Clearing- 
House, amounts due from other banks for collection, notes of other banks and checks 
on non-clearing institutions in this city. 

The first of these amendments, it will be seen, provides that banks acting as re- 
deeming agents for non-members shall keep in their own vaults a 25% cash reserve of 
net deposits. 

The second amendment deals with the practice of many customers who have ac- 
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counts with banks outside the Clearing House and draw checks on such non-mem- 
ber institutions and stamp them as payable at some Clearing House bank or non- 
member bank which has a clearing house agent. The amendment prohibits members 
of the association from sending or paying through the clearing house checks, drawn 
on institutions which are not members by customers in Greater New York, that are 
made payable at the Clearing House Bank unless the same are first accepted and 
made payable at the Clearing House Bank by the drawee. The provision applies 
equally to non-members for whom members clear. 

The third amendment defines what items are to be comprised in the weekly 
Statement. 


ORGANIZATION OF NATIONAL BANKS. 


During September, 46 national banks, with aggregate capital of $1,957,000, were 
added to the system of which 30, with total capital of $782,000, were with individual 
capital of less than $50,000 and 16, aggregate capital $1,175,000, banks with individ- 
ual capital of $50,000 or over. In the year ended September 30th charters were 
granted to 519 associations but there was a loss to the system of 87 banks by volun- 
tary liquidation and three by failure. From the date of organization of the first asso- 
ciation in 1863 to September 30, 1907, charters were granted to 8,899 banks, of which 
6,620 arein existence, 1,830 having been placed in voluntary liquidation, and 449 in 
the charge of receivers. Of the total number of national banks chartered over 41 per 
cent, or 3,635, were organized between March 14, 1900, and September 30, 1907. The 
capital of banks organized in this period was $213,510,300 and charter bonds de- 
posited to secure circulation $52,175,600. There were 2,363 banks organized under 
authority of the act of March 14, 1909, the aggregate capital being $61,622,500, and 
in the same period under the act of 1864 there were 1,272 charters granted to associa- 
tions with authorized capital of $151,887,800. 

The 6,620 associations now in existence have an authorized capital of $906,704, 
775; circulation outstanding, $603,987,114, of which $556,101,329 is covered by bonds 
and $47,885,785 by lawful money deposited with the Treasurer by banks in liquida- 
tion, those reducing their circulation, and on account of insolvent associations. The 
amount of bonds on deposit to secure circulation is $559,624,760. 


BOOK NOTICES. 


FALLACIES OF THE LAW. By HEnry S. WILCOX, of the Chicago Bar. Author 
of “ Foibles of the Bench,” “ Foibles of the Bar,” “ Frailties of the Jury,” 
etc. Cloth, gilt top, 208 pages, price $1.50, postpaid. 

This volume completes the series projected by Mr. Wilcox about one year ago re- 
lating to court matters and designed to furnish information to those who may be in- 
terested concerning the deficiencies of bench, bar, jury and the law. All who read 
this volume will be astonished to learn there are so many weak spots in our govern- 
mental fabric, and that the laws which have been so long extolled as the essence of 
wisdom are so defective, not only in their general structure but in their fundamental 
doctrines. Many may disagree with the author in his conclusions and many may 
doubt the efficacy of the remedies suggested, but no one can read this book and fail 
to be entertained and instructed on this most important subject. To lawyers and 
law-makers and all scholars, as well as to the general reader, it should be especially 
welcome. 





TRUST COMPANY SECTION. 


‘THE twelfth annual meeting of the Trust Company Section of the American 

Bankers’ Association was held in Atiantic City on September 24. The address 
of welcome was made by Hugh H. McCarter, President of the Fidelity Trust Com- 
pany, of Newark, N. J. The report of the Executive Committee was made by the 
Chairman, Mr. A. A. Jackson, the second Vice-President of the Girard Trust Com- 
pany of Philadelphia. The report referred to the new members acquired by the 
Section and the strength of membership in the United States. Facts were given as 
to the solvency of Trust Companies during the year just passed which showed a 
very gratifying condition. The report of the Committee on Protective Laws, by Lynn 
H. Dinkins, Chairman, referred to the labors to secure the passage of legislation in 
various states protecting the use of the word “trust” and making provision for state 
supervision. Addresses were made on the following subjects : 

“Distinction in the Meaning of the Word ‘ Trust’ as Applied to Trust Com- 
panies, and the Same Word Used in Connection with Commercial Combinations,” by 
Hon. Chas. Emory Smith, former Postmaster-General of the United States. 

“The Utility of the Country Trust Company,” by John T. Woodruff, Springfield 
Trust Company, Springfield, Missouri. 

“New Methods of Advertising and Their Results,” by Benjamin I. Cohen, Presi- 
dent Portland Trust Company of Oregon. 

“Educational Banking Publicity,” by Frederick Phillips, Secretary Lincoln Trust 
Company, New York City. 

““Some Thoughts on Advertising,” by E. D. Fisher, Secretary Flatbush Trust 
Company, Brooklyn, N. Y. 

“Charges of Companies for Business of a Trust Nature,” by George B. Pendle- 
ton, Cashier New Bern Banking & Trust Company, New Bern, North Carolina. 

“Management of Real Estate by Trust Companies in a Fiduciary Capacity,” by 
Henry G. Brengle, Vice-President Trust Company of North America, Philadelphia ; 
and by Charles K. Zug, Trust Officer of Commonwealth Title Insurance Company 
of Philadelphia. 

“The Propriety of Separating Trust Business from Promoting and Financing 
Undertakings,” by A. E. Adams, President of the Dollar Savings & Trust Co., of 
Youngstown, Ohio; and by Roland S. Taylor, Vice-President of the Philadelphia 
Trust, Safe Deposit and Insurance Company of Philadelphia. 

The report of the Committee on Promoting Trust Companies for Illegitimate 
Purposes was unanimously adopted. It is as follows: 


Mr. Chairman and Gentlemen :—The Committee has carefully considered the sub- 
ject confided to them, and beg to report the following preamble and resolutions: 

Whereas, It has been brought to the attention of the Trust Company Section of 
the American Bankers’ Association that in various States of the Union private indi- 
viduals, unincorporated associations and corporations without capital, or with inade- 
quate capital, have adopted names under which to do business, in which names the 
word “trust’’ appears; and 

Whereas, Many such concerns are conducting lines of business which are ille- 
gitimate, if not fraudulent ; and 

Whereas, Such unauthorized and improper use of the word “trust” is working 
harm to properly organized and capitalized institutions carrying on the functions of 
a legitimate trust company ; now, therefore, be it 

Resolved by the Trust Company Section of the American Bankers’ Association, 
That our members are requested and enjoined to petition the legislatures of the sev- 
eral States in which proper legal authority is lacking, and also to petition the Congress 
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of the United States in so far as the District of Columbia is concerned, in order tha 
stringent statutes may be enacted to prohibit the use of the word “trust” in the title of any 
institution other than a legitimately organized trust company duly incorporated and 
existing under the provisions of the laws of its domicile, having ample capital and 
subject to investigation at frequent intervals by public authority, if such examination 
be required by the local statutes; and be it further 

Resolved, That the secretary of this section is hereby instructed to send out at 
the earliest possible moment printed copies of this resolution with a memorandum 
showing the date of its adoption, to each and every member of this section. 


BENJ. I. COHEN, 
EDWARD J. STELLWAGEN, 
SAM. W. REYBURN, 
Committee. 
Resolutions were adopted with the object of setting apart separate days for the 
Savings Bank Section and Trust Company Section for future meetings ; also that the 
Committee on Protective Legislation be continued as a standing committee with in- 
structions to report at the next meeting and from time to time as occasion requires. 
Philip S. Babcock, Vice-President Trust Company of America, N. Y. City, was 
elected President, and A. A. Jackson, Second Vice-President Girard Trust Company, 
Philadelphia, was elected Vice-President. 


a | 


THE WANING HARDWOOD SUPPLY. 


Although the demand for hardwood lumber is greater than ever before, the an- 
nual cut to-day is a billion feet less than it was seven years ago. In this time the 
wholesale price of the different classes of hardwood lumber advanced from 25 to 65 
percent. The cut of oak, which in 1899 was more than half the total cut of hard- 
woods, has fallen off 36 per cent. Yellow poplar, which was formerly second in 
point of output, has fallen off 38 per cent, and elm has fallen off one-half. 

The cut of softwoods is over four times that of hardwoods, yet it is doubtful if 
a shortage in the former would cause dismay in so many industries. The cooper- 
age, furniture, and vehicle industries depend upon hardwood timber, and the rail- 
roads, telephone and telegraph companies, agricultural implement manufacturers 
and builders use it extensively. 

This leads to the question, Where is the future supply of hardwoods to be found ? 
The cut in Ohio and Indiana, which seven years ago, led all other States, has fallen 
off one-half. Illinois, lowa, Kentucky, Michigan, Minnesota, Missouri, New Jersey, 
Tennessee, Texas, West Virginia, and Wisconsin have also declined in hardwood 
production. The chief centers of production now lie in the Lake States, the lower 
Mississippi Valley, and the Appalachian Mountains. Yet in the Lake States the 
presence of hardwoods is an almost certain indication of rich agricultural land, and 
when the hardwoods are cut the land is turned permanently to agricultural use. In 
Arkansas, Louisiana, and Mississippi the production of hardwoods is clearly at its 
extreme height, and in Missouri and Texas it has already begun to decline. 

The answer to the question, therefore, would seem to lie in the Appalachian 
Mountains. They contain the largest body of hardwood timber left in the United 
States. Oa them grow the greatest variety of tree species anywhere to be found. 
Protected from fire and reckless cutting, they produce the best kinds of timber, since 
their soil and climate combine to make heavy stands and rapid growth. Yet much 
of the Appalachian forest has been so damaged in the past that it will be years be- 
fore it will again reach a high state of productiveness. Twenty billion feet of hard- 
woods would be a conservative estimate of the annual productive capacity of the 
75,000,000 acres of forest lands in the Appalachians if they were rightly managed. 
Until they are we can expect a shortage in hardwood timber. 





THs department is carried on for the benefit of all subscribers, who are entitled 
to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 
For unpublished replies, of a private nature, a reasonable charge is made. 


PAYMENT OF CHECK TO WRONG PAYEE OF SAME NAME. 


Is not a valid payment and cannot be charged to drawer’s account. 


Editor Banking Law Journal: ASHEVILLE, N. C., September 4, 1907. 
DEAR SIR :—Recently a check was cashed here by a bank in favor of John Smith; 
the wrong John Smith got hold of the check and cashed same. I have seen several 
decisions on the point in question, but cannot put my hand on them now. We think 
the majority of the decisions claimed that there has been no payment, but the paying 
bank contends otherwise, and they are so advised by their lawyer. 
Please cite us the cases pro and con bearing on this point. CASHIER. 


Answer.—We are not aware of any cases which hold that a bank 
which pays a check in favor of John Smith to another John Smith, 
not the real payee, but who has in some wrongful manner obtained 
possession of the check, is entitled to charge the payment against its 
customer’s account as a valid payment. We would be glad to be re- 
ferred to any decision to this effect. We believe the rule to be uniform 
and without conflict that an indorsement by a person of the same name 
as the payee, but not the real payee, is a forgery, and that the person 
cashing or the bank paying a check on such an indorsement, cannot 
hold or charge the drawer of the check. Graves vy. Merchants Ex- 
change Bank, N. Y. 205; Third National Bank v. Merchants National 
Bank, 76 Hun, 475. Of course, there is a line of cases which hold 
(with one or two to the contrary) that where an impostor assumes the 
name of another person, and receives, indorses and cashes a check 
payable to such other person, using the latter’s name, the indorse- 
ment is not a forgery but is genuine, being an indorsement by and 
payment to the precise person intended by the drawer to receive the 
money, the drawer being deceived as to his identity; but such is not 
this case. Here the indorsement and receipt of the money is not by 
the person intended by the drawer but by another person of the same 
name; and, as said, we know of no case which holds that payment of 
a check so indorsed to the wrong payee is valid and chargeable against 
the drawer. 

In the September number of the Journat there is a decision by 
the Supreme Court of Rhode Island applying this principle of liability 
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in a case where a bank did not pay a check, but paid out its deposit- 
or’s money upon service of a writ of garnishment under execution 
against a person of the same name as its depositor, but in reality not 
its depositor. The bank was held liable to its depositor for the money: 
it was no protection that the judgment debtor in the action in which 
the writ was issued was a person of the same name and that the bank 
believed he was in reality its depositor of that name. 


NECESSITY OF PROTEST. 


Notarial protest as distinguished from demand and notice of dishonor, not necessary to 
hold payee-indorser of promissory note. 


Editor Banking Law Journal: Oak HILL, W.Va., September 24, 1907. 

DEAR SIR :—It occurs to me that I saw among your legal decisions some time 
ago a case cited in which it was held that it was not necessary to protest a note in 
order to hold the payee liable on same, after the instrument had passed into the hands 
of a third party. We have a case which is as follows: 


: Ninety days after date, we promise to pay to the order : 

: of John Doe Five Hundred Dollars, negotiable and pay- : 

: able without offset at Merchants F Miners Bank, Oak : 

> Hill, West Virginia, A. B. Company, : 
By John Doe, Manager. 


This instrument was endorsed by “John Doe’’ and discounted at our bank. 
Would we necessarily have to protest this paper in order to hold “John Doe” liable 
on same? As stated above, it occurs to me that I sawa decision in your BANKING 
LAW JOURNAL covering this point. If you have published such decision, will you 
kindly refer me to same. CASHIER. 


Answer.—We do not recall the case to which you refer. Possibly 
you have in mind the answer to the cashier of a National Bank in 
Pennsylvania which was published in the July 1907 number at page 
575 to the effect that protest of notes and inland bills of exchange, as 
distinguished from demand and notice, was not necessary to hold in- 
dorsers, but was permissible under the Negotiable Instruments Law, 
the rule being the same under the law merchant and state statutes 
b2fore the enactment of that law in any state. 

If your bank discounts a note indorsed by the payee it is not ne- 
cessary to have strict notarial protest made in the event of dishonor, 
to hold the indorser liable. But it is necessary that the note be pre- 
sented and payment be demanded at maturity and due notice of 
disionor be given the indorser. His liability is contingent upon 
these steps being taken unless he waives them. This is the general 
proposition. 

With regard to the special note submitted by you, we notice it is 
made payable to the bank which has discounted the note for the payee. 
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This being the case, the fact of the note being in the bank on the day 
of maturity is sufficient presentment and demand; it is not necessary 
to go to the maker personally. We notice further that the payee is 
the same person who has signed the name of the corporation as maker, 
by himself as ‘‘manager.”” We think, nevertheless, he would be en- 
titled to notice of dishonor, in the event of the note not being good, 
unless it was made for his accommodation. 


CUSTOMER’S NOTE PAYABLE AT BANK. 


In Georgia, law is not clear whether bank has right to pay and charge up without first no- 
tifying customer and obtaining his instructions—Where bank holds note for collection, 
which is made payable at its banking house, presentment to maker personally not neces- 
sary before protesting. 


Editor Banking Law Journal: , GA., September 24, 1907. 

DEAR SIR:—Smith, of Atlanta, gives Brown & Co, of Augusta, his promissory 
note for $500 due October Ist, payable at the Blank National Bank, Atlanta, Ga. 
Smith keeps a deposit with the Blank National Bank, and on October 1st has balance 
of $1,000. Brown & Co. send note to said bank for collection. 

1. Can bank charge out note without notifying Smith ? 

2. If Smith had nothing on deposit, could bank protest note without first pre- 
senting same to Smith ? ASSISTANT CASHIER. 

Answer.—Under the Negotiable Instruments Law, a note made 
payable at a bank is equivalent to an order to the bank to pay for the 
account of the principal debtor thereon; hence in any Negotiable 
Instruments Law state, the bank, whose customer makes his note 
payable thereat, has a legal right to pay the same out of his ac- 
count at maturity, without first notifying the customer thereof and 
obtaining his express authority or instruction so to do. It is the 
bank’s duty to make such payment the same as it would his check. 

But Georgia is one of the few states which has not, as yet, adopted 
the Negotiable Instruments Law and the questions submitted must 
be answered according to common law rules as expounded by the 
courts of Georgia or elsewhere. 

1. Concerning right of the bank to pay and charge note payable at 
bank to maker’s account at maturity, without first notifying him and 
receiving his instructions so to do:—As said, under the Negotiable 
Instruments Law this right exists. But before the enactment of the 
Negotiable Instruments Law the decisions on this point in many 
states conflicted. Some of the courts held the bank must pay; others 
that it was not obliged but had authority to pay if it so chose; and 
still others held that the bank had no right or authority to pay the 
note without express instructions from its customer. 

We cannot find that this point has been decided in Georgia; there- 
fore unless there is a uniform custom of banks in Atlanta to pay and 
charge up notes of their customers made payable at the bank, when 
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presented at maturity, the same as they would a customer’s checks, 
without first notifying the customer and obtaining his authority, we 
think it would not be safe for the bank to charge up the note but it 
should first notify the customer that the check had been presented 
and obtain his instructions to pay or refuse to pay. (If it is the cus- 
tom in Atlanta or in other Georgia cities to pay these notes and charge 
them up without first advising the customer and obtaining his instruc- 
tions, we would be glad to be so advised by anyinterested reader. A 
uniform custom would probably be binding on the maker). 

2. Concerning protest of a note made payable at a bank and sent to 
the bank at which payable for collection, the account not being good, 
without first presenting the same to maker personally, it is a general 
rule of the common law, and we know of no contrary decision in 
Georgia, that where a note is made payable at a bank, and the bank 
is the holder of the note at maturity, or the note is lodged with the bank 
for collection, the fact that the note is in the bank at maturity 
amounts to presentment. Hence we would answer in this case that 
where the customer has made his note payable at bank and the bank 
receives the note for collection and there are not sufficient funds at 
maturity to pay it, the bank can protest the note without first present- 
ing it to the maker. 


NOTE “WITHOUT STAY OF EXECUTION.” 


Negotiable in Pennsylvania, both before and since the enactment of the Negotiable Instruments Law 


Editor Banking Law Journal: KITTANNING, Pa., SEPTEMBER 21, 1907. 
DEAR SIR :—I give you below a copy of note which has caused a great deal of 
discussion as to being negotiable, and which I submit for your opinion; 


$70,000. . 
Four months after date I promise to pay to the order of : 
John Doe 


. Ten thousand DOLLARS : 
. at First National Bank, Holeville, Pa., without defalca- : 
: cation or stay of execution. Value received. : 


TREASURER, 


Answer:—The note is negotiable. The only provision in the note 
with regard to which question would arise is ‘‘without * * * stay 
of execution.” 

The Supreme Court of Pennsylvania in 1846, in Overton v. Tyler, 
3 Pa. 346, held that a note which had added to its ordinary negotiable 
form an authority to an attorney to enter judgment in favor of the 
holder, coupled with a release of errors and a waiver of stay of execu- 
tion, was not a negotiable note because of the added clauses. But 
later this view was discarded and it was held in Zimmerman v. Ander- 
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son, 17 P. F. Smith 421 (see also Zimmerman v. Rote, 25 P. F. Smith 
188) that a waiver of appeal, valuation and appraisement, stay of exe- 
cution and exemption, contained in a note, did not destroy its nego- 
tiability. In Hunt v. Hartley, 5 Kulp, 393, the note was quite simi- 
lar to the one inquired of here and it was held that the addition of the 
words ‘‘ without stay of execution” did not destroy the character of 
the instrument as a negotiable promissory note. The court said: 
‘‘ These added words, so far as respects the liability of the parties to 
the note to pay at maturity of the note, are mere surplusage and have 
no kind of effect. If the makers should refuse to pay and the indorser 
be duly notified, his liability thereby becoming absolute, then in a 
julgment in a suit on the note, the added words would have some 
meaning; but as to liability upon the note itself they have none.” 

This was all before the enactment of the Negotiable Instruments 
Law in Pennsylvania. That law (sec. 5, Pa. act) provides that ‘‘ the 
negotiable character of an instrument otherwise negotiable is not af- 
fected by a provision which * * * (2) authorizes a confession of judg- 
ment if the instrument be not paid at maturity; or (3) waives the 
benefit of any law intended for the advantage or protection of the 
obligor * * * .” 

Under this it is clear, the waiver expressed by the words ‘‘ without 
stay of execution,” does not affect the negotiability of the ncte. 


“PROTEST WAIVED” ON DRAFT. 


Editor Banking Law Journal: , Miss.,"October 1, 1907. 

DEAR SIR:—We beg to hand you herewith a specimen of our customer's drafts 
and to ask your opinion on a matter in connection with them. 

You will notice that protest is waived in the form and that the clause is part of 
the printed form. Our New Orleans correspondents contend that this is not suffi- 
cient to waive protest on the item, but that it must be confirmed in the letter or the 
item must be protested. 


Will you kindly tell us whether or not you would protest such an item if the 
waiving of protest were not confirmed in the letter but the item was sent direct to us ? 
CASHIER. 


Answer :—Legally, there is no question but that the words ‘‘pro- 
test waived,” printed in the draft constitute a waiver of protest of the 
item and that the parties contingently liable, such as indorsers, would 
be bound without protest. The contention of the New Orleans cor- 
respondent that these words are not sufficient to waive protest unless 
confirmed in the letter of instruction; that otherwise the item must be 
protested, would not hold good legally. We know it is the practice of 
many collecting banks to look to the letter as the main guide of their 
procedure; that is to say, if a letter of instruction directs protest, to 
make protest, even though it is waived in the item; also in such case 
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to make protest, unless the letter specifically instructs not to protest; 
but as a matter of law an item which waives protest does not 
require protest to hold an indorser and there is no question but that 
the words ‘‘protest waived” constitute a waiver of protest under the 
law. Itisstill another question whether, where an item which waives 
protest is nevertheless protested, the protest fees are legally recover- 
able by the holder; in other words whether a waiver of protest not 
only has the effect of holding indorsers liable without protest but also 
relieves the party liable on the instrument from paying the fees of 
protest, where it has been made despite the waiver. Thisis a ques- 
tion not clearly settled, as yet, by the authorities, but it seems to us 
that notwithstanding the party waives protest, this should not deprive 
the holder of his right to have the instrument protested, if he so de- 
sires to establish the fact of dishonor by this method. 


TIME OF PROTEST. 


Check may be protested as soon as dishonored and need not be delayed until the close of bank- 
ing hours. 


Editor Banking Law Journal: BLANK TOWN, MICH., October 2, 1907. 
DEAR SIR :—In case of payment of a check being refused, the check being again 
presented before noon on Saturday by the notary, is it necessary to delay protest until 
the close of the day? In other words, is a check not subject to protest the moment 
payment is refused ? ASSISTANT CASHIER, 


Answer:—A check may be protested as soon as dishonored. It is 
not necessary to wait until the close of banking hours. 


=, 


AN EDUCATIONAL EXHIBIT. 


“The Bookkeeping Machine and How it Does It”’ was the subject of an educa- 
tional exhibit by the Burroughs Adding Machine Company at the recent New York 
business show. 

This educational exhibit was somewhat of a departure from usual exhibits, being 
held independently of the selling end and directed by the Burroughs’ Business Sys- 
tems department. 

Modern methods of accounting, auditing and cost-keeping were fully explained 
by experts and demonstrated by practical work on the Burroughs machine. In mak- 
ing these demonstrations, facsimile forms were used, showing the systems and short 
cuts actually in use by large concerns in various lines of business, including leading 
banks, railroad offices, industrial corporations, insurance companies, department 
stores and retail establishments of all kinds, both large and small. 

The business of the B. A. M. Co. continues to steadily increase. The First National 
Bank of Boston recently purchased twenty Burroughs adding and listing machines in 
a single order. The importance of this transaction is increased by the fact that all of 
the machines are to be operated by individual electric motors. 





THE AMERICAN BANKERS’ CONVENTION, 1907. 


VER 2,000 delegates and visitors were in attendance at the thirty-third annual 
convention of the American Bankers’ Association, held at Atlantic City, N. J., 
September 24, 25, 26 and 27, the first day being devoted to the proceedings of the 
Savings Bank, Trust Company and Clearing House Sections. 
CURRENCY. 


Probably the foremost topic which engaged the minds of the larger number of 
delegates and upon which the Convention finally took definite action, was the sub- 


J. D. POWERS, President. 


ject of Currency reform. Last year the Convention at St. Louis provided for the ap- 
pointment of a Currency Commission of fifteen to confer with the Committee of the 
Chamber of Commerce of New York City and, after careful investigation and study 
of plans submitted, to co-operate with the proper Congressional Committees with the 
ead in view of the enactment of a bill covering the subject. This Commission, of 
which Mr. A. B. Hepburn of New York was Chairman, submitted a report showing 
in detail their labors during the past year, the enactment of the Aldrich Bill and re- 
commended a Currency plan, summarized as follows : 
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. Any national bank having been actively doing business for 
one waa and having a surplus fund equal to twenty per cent. of its 
capital shall have authority to issue credit notes as follows, subject 
to the rules and regulations to be determined by the Comptroller of 
the Currency: 

“(a) An amount equal to 40 per cent. of its bond-secured cir- 
culation, subject to a tax at the rate of 2% per cent. per annum 
upon the average amount outstanding. 

“(b) A further amount equal to 12% per cent of its capital, sub- 
ject to a tax at the rate of 5 per cent. per annum upon the average 
amount outstanding in excess of the amount first mentioned. 

‘2, The same reserves shall be carried against credit notes as 
are now required by law to be carried against deposits.” 

In addition to the main address of Mr. A. Barton Hepburn favoring this plan, 
the Currency question was the subject of an extended discussion on the second day 
of the Convention, participated in by A. B. Hepburn of New York, Wm.C. Cornwell 
of New York, Henry W. Yates of Nebraska, Robt. J. Lowry of Atlanta, Georgia, 
A. J. Frame of Waukesha, Wisconsin, A. W. Johnson of Schenectady, New York, 
John Perrin of Indianapolis, E.J. Parker of Quincy, Illinois, and Congressman Charles 
N. Fowler of New Jersey. A spirited and instructive debate took place between 
Congressman Fowler and Mr. Frame, the first in advocacy, and second opposed, to 
the plan submitted. At the conclusion of the debate the report of the Currency 
Commission was adopted by the prevailing of a motion that the report be approved 
and the Commission be continued, with power to add to its number if deemed ad- 
visable and that it continue its efforts for Currency reform. 


CHANGE OF CONSTITUTION AS TO SELECTION OF EXECUTIVE 
COUNCIL. 


Equaling in prevailing interest the subject of Currency reform was a proposition 
which has been advocated for several years to change the method of selecting 
the Executive Council of the Association so as to make that body more represen- 
tative of the membership in the different states, the proposition necessarily operating 
to enlarge, to a certain extent, the number of members on the Council. At the last 
Convention held in St. Louis a Committee was appointed to submit to the present 
Convention its recommendations of such changes in the Constitution in this regard 
as in their judgment were deemed best. Following is the report of the Committee 
and after a lengthy discussion and the offering of several amendments, the pro- 
posed amendments to the Constitution as recommended by the Committee were 
adopted by a two-thirds vote: 


To the Executive Council of the American Bankers’ Assoctation : 

GENTLEMEN :-——Your committee to which was referred the proposed amend- 
ments to the Constitution presented at the St. Louis convention respectfully submits 
the following: 

SECTION 1, Article 3, to be amended to read as follows: 

SECTION 1. The administration of the affairs of the association shall be vested 
in the president, first vice-president of this association and one vice-president for each 
State and Territory which may be represented in this association, and in an Executive 
Council, who shall be elected at the annual meetings, and shall serve until their suc- 
cessors are chosen or appointed. The Executive Council shall consist of one mem- 
ber from each State, Territory and District for the first 100 members in the American 
Bankers’ Association in such States, Territories and Districts respectively, at the close 
of the preceding fiscal year, August 31, and an additional member of said Council for 
each additional 200 members of the American Bankers’ Association in such States, 
Territories and Districts, respectively. States, Territories and Districts which have 
no State associations, or those which have less than 100 members of the American 
Bankers’ Association within their separate borders, shall be entitled in the aggregate 
to the same representation on the Council as a State which has such membership. 
The vice-president of such States, Territories and Districts attending the convention 
shall constitute a Nominating Committee, and meet apart after the first adjournment 
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of the convention ; at such meeting this committee shall nominate by a majority vote 
the members of the council, to which their States, Territories and Districts are 
entitled ; one for the first 100 of the combined members of the American Bankers’ 
Association within their borders, and one additional member for each additional 200 
members. 

In the absence of a vice-president of any State, Territory or District at any meet- 
ing, the majority of delegates from such State, Territory or District may nominate a 
member from such State, Territory or District in attendance at the convention of the 
American Bankers’ Association to represent such State, Territory or District on the 
Nominating Committee in place of such absent vice-president. 

Other additional members of said Council to which said States, Territories and 
Districts may be entitled, and successors to those whose terms of office expire in 1908, 





GEORGE M. REYNOLDS, Vice-President. 


shall be nominated by a majority vote of the members of the American Bankers’ As- 
sociation attending the annual convention of the separate State associations of banks 
and bankers. Members when so nominated and elected shall be divided by lot under 
the direction of the Executive Council of the American Bankers’ Association as nearly 
as practicable into three classes, and serve for one, two and three years respectively. 
Not more than one State association for any one State or Territory shall be recognized. 

Thereafter members of said Council shall be in like manner nominated for terms 
of three years. Candidates for said Council nominated as herein provided, upon be- 
ing certified to the secretary of this association on or before its annual meeting by the 
secretaries of their respective associations and the secretaries of the meetings of dele- 
gates where no association of bankers exist, shall be elected by ballot, as provided in 
Section 2, Article 3. 

The president and first vice-president shall be members ex-officio,and ex-presidents, 
if still members of the association, shall also be members ex-officio for three years 
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after the expiration of their term of office, and no president or vice-president, nor re- 
tiring member of the Executive Council shall be eligible for re-election for a period of 
one year after the expiration of his term of office. The presidents, first vice-presidents 
and chairmen of the Executive Committee of the different sections now authorized by 
this constitution and by-laws, shall also be members ex-officio. The removal of a 
member of the Executive Council from the State, Territory or District from which 
elected shall create a vacancy. 

The preceding amendments if adopted, necessitate certain changes in Section 2 


of Article 3, and your committee therefore recommends Section 2 of Article 3 be 
amended as follows : Omit the following : 

The delegations from the several State bank and bankers’ associations shall as- 
semble and meet apart after the first adjournment, and in such manner as they may 
determine shall nominate to the convention five names for members of the Executive 
Council, who shall be members of this association, provided that no State association 
shall thus be represented by more than one member of the Executive Council. 

The elections of president, first vice-president, and for five members of the Ex- 
ecutive Council to be chosen by ballot unless otherwise ordered. 

Insert in place thereof the following: 

The election for president, first vice-president and vice-presidents and members 
of the Executive Council shall be by ballot, unless otherwise ordered by the convention. 

J. J. SULLIVAN, 
JAMES M. DONALD, 
Wo. GEORGE, 
Jos. G. BROWN, 
J. B. FINLEY, 
Committee. 
COMMITTEE WORK. 

The main work of the Association, apart from the vast detailed labors of the 
Secretary and his assistants, is performed by the various Committees of the Assocvia- 
tion who are active during the entire yearand who can only, in the most general way, 
present the result of their labors at the annual convention. This year, in accordance 
with a resolution adopted a year ago, all the reports of the various Committees were 
printed in advance and in the hands of the delegates prior to the meeting of the Con- 
vention. It was the purpose of last year’s resolution, as we understood it, that these 
important reports should be distributed to all the members at a sufficiently long 
period of time before the annual meeting to enable all interested members to read 
and digest such reports and come to the Convention prepared to discuss them. Owing 
to the difficulty in getting these reports together there was not time for this to be 
done and the reports were merely printed and distributed at Atlantic City prior to the 
opening of the Convention. While the original purpose was not fully effected, never- 
theless the proceedings of the Convention were greatly facilitated and much valuable 
time saved the members by having these reports in hand, without the necessity of 
taking the time of the Convention to listen to each report in detail. 


BILLS OF LADING. 


The report of the Committee on Bills of Lading, of which Mr. Lewis E. Pierson 
of New York is chairman, showed a vast amount of labor and much progress made 
during the last year, embracing attempted negotiations with the carriers looking to 
an agreement upon a bill of lading, the introduction of proposed legislation in Con- 
gress, conferences with various commercial organizations, attendance at the meetings 
of the Committee on Commercial Law of the Conference of Commissioners on Uni- 
form State Laws, consideration of a draft law governing bills of lading for uniform 
enactment in the different states and various other lines of endeavor. A uniform 
bill of lading has been tentatively adopted by the Interstate Commerce Commission 
and the Bill of Lading Committee will be represented at a hearing before the Com- 
mission on October 15, with various other organizations, and will suggest certain 
amendments to the bill as proposed, to better commercialize the document. The 
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Committee will also urge at the coming session of Congress their proposed legislation 
and will also participate in the movement for uniform state laws on bills of lading. 
On Monday September 23 at Atlantic City, preceding the holding of the Convention, 
an important all day conference was held by the representatives of various commer- 
cial organizations in conjunction with the Bankers’ Bill of Lading Committee at which 
the subject was completely gone over and all sides of the question presented. 

On the third day of the Convention the following resolution was offered by Mr. 
Bolton of Louisiana and referred to the Executive Council : 

Whereas, The Bill of Lading Committee of this Association informs us of the 





LEWIS E. PIERSON, Chairman Executive Council. 
Chairman Bill of Lading Committee. 


preparation by the Commissioners on Uniform State Laws of a uniform act for state 
legislation upon Bills of Lading in addition to the Act drafted by the Committee of 
this Association for Congressional enactment, therefore be it 

Resolved, That this Convention requests the several State Associations that have 
not already appointed Committees on the Bill of Lading matter, to do so, and that 
such committees with those already appointed by State banking associations be con- 
tinued as permanent committees, with the object of securing the adoption of the na- 
tional legislation proposed by our Committee as well as the adoption in their several 
states of the Bill of Lading measure of the Commissioners on uniform state laws, 
when the same shall be ready for state enactment ; the two measures being neces- 
sary to entirely cover interstate and intrastate bill of lading transactions. 
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STANDING LAW COMMITTEE, 


This Committee presented a report showing a large amount of work accomplished 
during the past year in the line of improving and making uniform the laws of the 
different states upon banking and commercial matters. The Committee drafted and 
circulated among the legislative committees, secretaries and other members of State 
bankers’ associations certain proposed laws on commercial matters with the result 
that in a number of states these laws, as well as other laws recommended and advo- 
cated by the Committee were enacted. Legal opinions were given in a number of 
cases as to the legality and desirability of various proposed laws, laws in many cases 
were drafted upon request and the Committee conducted a large and extensive cor- 
respondence in the prosecution of its work and served as a bureau of information 
with reference to all matters of statute law governing banking and instruments of 
commerce now existing or in prospect in all the states. The report gave a detailed 
statement of legislation accomplished in the various states and a summary, state by 
state, of legislation affecting the banking business which has been enacted during the 
present year or which was introduced but failed of enactment. The Committee con- 
cluded its report with the following statement and request : 


One of the main objects of this committee is to promote uniformity in the laws 
of the different States wherever such uniformity is practicable or desirable, and the 
committees of State Bankers’ Associations who are working for legislation in their 
respective States are requested to correspond with this committee with reference to 
new legislation sought to be introduced, to the end that uniformity may be attained 
as far as practicable. We have at hand copies of banking laws and other laws affect- 
ing the banking business which have been passed in the different States; also drafts 
of laws which have been introduced but not passed; and many opinions of Attorneys- 
General construing new laws. This information is valuable, and is at the service of 
legislative workers in State Associations who desire the best and most effective drafts, 
as well as those most conducive to uniformity. 


This Committee is composed of William J. Field, Jersey City, Chairman; Henry 
Dimse, New York City; P. C. Kauffman, Tacoma, Wash., and John K. Ottley, Atlanta, 
Ga. Thomas B. Paton of the New York bar is its Counsel and Secretary. 


COMMITTEE ON MUNICIPAL SECURITIES. 


The report of the Committee on Certification of Municipal Securities, of which 
Mr. Joseph G. Brown, of Raleigh, N. C., is Chairman, detailed the labors of the Coin- 
mittee for the better protection of municipal securities and pointed tothe frequency with 
which the courts are called upon to determine the validity of municipal issues as in- 
dicating the need for something better than the present system. An essential of all 
such issues, he said, is ready negotiability. Repeated efforts had been made to ascer- 
tain accurately the laws prevailing in every State but with only partial success, He 
referred to the legislation in Georgia, Texas and Colorado, for the protection of 
municipal bonds. The report concluded with the suggestion that the entire subject 
be turned over to the Standing Law Committee with instructions to prepare a law for 
the purpose of safeguarding the holders of municipal securities and to endeavor to 
have it enacted in all the States. The report was adopted by the Association. 

OTHER COMMITTEES. 


In addition to the annual report of the Secretary and of the Treasurer and of the 
Currency Committee heretofore referred to, the Standing Protective Committee pre- 
sented an important report showing the results of the Committee’s work for the 
present year. The Board of Trustees of the American Institute of Banking presented 
a report showing the progress of the educational work of the Association. The Com- 
mittee on Uniform Negotiable Instruments Law submitted a report of the states 
which have now adopted the Law. The report of the Committee on Express Com- 
panies showed the progress of the important work in the hands of this Committee. 
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The report of the Executive Council by the Chairman, Mr. George M. Reynolds, 
covered in detail the work and the matters before the Association for attention. Mr. 
Alfred H. Curtis also presented the report of the Committee on Uniform Warehouse 
Receipts to the effect that the new Uniform Warehouse Receipt Law having been 
enacted in certain of the states, its subject matter is in shape for presentation to the 
legislatures of other states and, the functions of the Committee being fully executed, 
he recommended the Committee be discharged. 

Collateral to the general work of the main Association the three sections of the 
Association, namely, Trust Company, Savings Bank and Clearing House, held meet- 





FRED. E. FARNSWORTH, Secretary. 


ings at which many important matters were considered and action taken in their dis- 
tinctive and special fields. 
THE NEW OFFICERS. 
The Association advanced to the presidency for the ensuing year Mr. J. D. 
Powers of the Third National Bank, Louisville, Kentucky. Mr. Geo. M. Reynolds, 
President of the Continental National Bank, Chicago, was elected Vice-President and 
Mr. Lewis E. Pierson, President of the Irving National Exchange Bank of New York 
was elected Chairman of the Executive Council. The Council elected as Secretary 
of the Association, Col. Fred. E. Farnsworth, of Detroit, Michigan. A. A. Crane, of 
Minneapolis, was re-elected Treasurer, and Wm. G. Fitzwilson, Assistant Secretary. 
Five members of the Executive Council to represent the state associations were 
elected as follows : 
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Mr. S. H. Burnham, President of the First National Bank of Lincoln, Nebraska 
Mr. E. D. Durham, The Ornaga Bank, Ornaga, Illinois, Mr. N. T. Gilbert, Cashie 
Lawton National Bank, Lawton, Okla., Mr. Chas. B. Mills, Cashier the Peoples Trus 
& Savings Bank, Clinton, Iowa, and Mr. E. K. Smith, Cashier the State National Bank 
Texarkana, Arkansas. 

The following were elected five members of the Executive Council at large: Mr 
E. J. Buck, President of the City Bank & Trust Co., Mobile, Alabama; Mr. Wm. ] 
Field, Secretary and Treasurer Commercial Trust Co. of Jersey City, N. J.; Mr. Joh 
H. Holliday, President Union Trust Co., Indianapolis, Indiana; Mr. George L. Ram- 


WM. J. FIELD, Chairman Standing Law Committee. 


Member Executive Council. 


sey, President Union Bank & Trust Co., Helena, Montana; Mr. Charles E. Warren, 
Cashier Lincoln National Bank, New York City. 

Mr. H. P. McIntosh, President of the Guardian Savings & Trust Company of 
Cleveland, Ohio, was elected a member of the Executive Council as representing the 
Trust Company Section; Mr. William R. Creer, Secretary of the Cleveland Savings 
& Loan Company of Cleveland, Ohio, as representing the Savings Bank Section, and 
Mr. E. C. McDougal, President of the Bank of Buffalo, N. Y., as representing the 
Clearing House Section. Mr. Sol. Wexler of New Orleans, La., was also elected a 
member of the Executive Council as representative of the Clearing House Section. 
Mr. Joseph Wayne, Jr., of Philadelphia, was elected a member of the Executive 
Council to fill the vacancy caused by the elevation of Mr. Reynolds to the vice- 
presidency. 
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The subject of the country’s prosperity and its continuance very naturally came 
in for a great deal of attention in the different addresses that were delivered. While 
the currency question was, of course, the principal theme, several of the addresses 
were based on the subject of our future prosperity. 

M. E. Ingalls, President of the Merchants National Bank of Cincinnati, was in- 
clined to take a pessimistic view, while William S. Witham, of Atlanta, Ga. who is at 
the head of a chain of banks in that State was very optimistic. Both of these gentle- 
men are experienced men of affairs and each sustained the strength of his remarks 
through facts and figures. 

Among things said by Mr. Ingalls, was. “Some people affect to disregard the 
depreciation in Wall Street, and assert that business may go on without reference to 


A. A. CRANE, 


Re-elected Treasurer. 


what happens in the realm of finance.” “As well might they say, the mariner on 
one of these large ocean steamers need pay no attention to his barometer, but keep 
on sailing‘his*ship regardless of what it may show.” 

Mr. Witham, who seemed to take an opposite view, said in part: “Be it re- 
membered, our country never had, nor can it ever have, a panic at that season of the 
year when the‘cotton crop of the South is moving to take its place of power in the 
world of commerce.” “I am here to tell you that the huge cotton crop now being 
garnered will produce enough of quick cold cash to quench the flames of a dozen 
panics.” While it is true that the crops are an important factor in our general in- 
dustrial welfare, it is also true that the disturbing of confidence undermines the in- 
dustrial life which sooner or later produces disaster. 











COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported 
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New York Clearing House for the weeks ending Oct. 6, 1906, and Oct. 5, 1907, respectiy 
together with a computation of the proportionate increase or decrease of deposits for the year: 
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| Loans, | Loans, || Deposits, | t+ Deposits, 
BANKS. | 1906. 1907. 1906 ooee. 
Bank of N. Y., N. B. A...| $18,464,000) $16,845,000) $ 15,559,000) $ 15,035,000 
Bank of the Manhattan Co 22,325,000 23,300,000]} 26,008,000 25,800,000 
Merchants’ National ..... 11,743,200 15,295,100 13,625,400 16,905,100 
Mechanics’ National ..... 19,144,000 20,07 5,000 18,594,000 19,37 1,000 
Bank of America........ 22,723,500 20,882,800 24,003,000 21,470,000 
Phenix National......... ,224,000 8,519,000 6,849,000 8,247,000] 2 
Ae 154,243,000; 150,336,400 139,204,200} 123,288,400 
Chemical National....... 24,857,000 27,328,800) 23,634,600 26,846,500 
Merchants’ Exch. National| 5,542,000 6,251,900 5,870,000 6,449,800 
Gallatin National........ 8,251,500 7,879,700 5,981,900] 5,411,600 
Nat. Butchers & Drovers’ 2,591,100 2,230,800 | 2,282,000} 2,043,800 
Mechanics & Traders’... 6,619,000, 16,049,000) | 7,330,000] 18,779,000) 
ee 5,121,200 5,648, 500 5,946,200] 5,832,300 
American Exchange Nat. 27,318,500 27,637,700 19,595,500} 20,937,800 
Nat. Bank of Commerce..| 133,588,100 133,301,700 111,156,300} 108,123,400 
Mercantile National...... | 20,919,100 17,876,500 17,909, 100| 12,096,600 
ei ak a xaos 20 ee 3,123,000 2,868,500 3,321,000 3,382,100 
Chatham National....... 5,808,200 5,600,300 5,829,800) 5,479,300 
Sree | 2,306,700) 2,230,600 2,551,900 2,413,600 
Nat. Bank of N. America. 15,080,000 15,213,700}} 13,857,000} 13,539,900 
Hanover National ....... 49,670,400 53.969,000 58,650,300! 62,063,000) 
Citizens’ Central National 18,822,600 21,075,500 18,711,100 20,436,200 
Eee rs 3,597,400 3,839,300 3,863,500) 3,598,600 
Market & Fulton........ 7,421,400 7,620,200 7,231,700 7,034,200 
Metropolitan Bank....... 11,951,700 11,133,000 12,813,100 10,784,800 
Corn Exchange.......... 33,982,000 36,762,000 41,528,G00 41,968,000 
nak Giles 10,327,200 10,787,600 9,523,100) 10,685,300 
Importers & Traders’ Nat 23,763,700 24,891,700 20,717,000 21,840,000 
National Park........... 67,685,000 71,603,000!| 76,097,000) —79, 101,000) 
East River National..... 1,246,000 1,232,200 1,435,800 1,391,900 
Fourth National...... ; 17,206,500 18,714,000 18,704,100 18,628,000 
Second National......... 9,953,000 8,774,000 9,87 3,000 9,057,000 
First National .......... 83,839,900, 95,715,000 71,945,400} 82,001,000 
Irving National Exchange 9,363,800 14,835,000 9,269,100; 14,058,000 
ee nee 3.790,000 3,400,000 4,256,000 3,512,000 
N. Y. County National... 5,246,900, 6,152,600 5,848,200 6,284,600 
German-American....... 4,072,800 3,832,100 4,039,300 3,568,700] .... 
Chase National.......... 48,236,500 50,329, 100 55,068,300, 53,696,600] .... 
Fifth Avenue........... 9,898,700 9,626,100 11,241,400 10,334,300 
German Exchange....... 3,447,700 3,566,800 4,063,600) 4,076,600 
ES Se eee 4,604,500 4,665,000 5,610,700 6,028,500) 
Lincoln National........ | 13,622,500 12,396,300 14,825,600} 12,833,100 
Garfield National........ | 7,747,500 7,460,400 8,016,000 7,733,800 
Fifth National .......... 3,004,000} 3,045,000 3,094,900! 2,919,800) .. 
Bank of the Metropolis. . .| 9,542,200) 9,355,900 8,814,200 8,844,700) 
West Side Bank......... 4,444,000) 3,963,000 4.743,000| 4,318,000 
Seaboard National....... | 14,712,000) 16,095,000 16,796,000; —-18, 388,000) 
First National, Brooklyn. | 4,836,000 3,895,000 4,879,000] 3,451,000) .... 
Liberty National......... 10,767,000) 12,616,100 9,108,400) 10,814,500} j 
N. Y. Produce Exchange. 6,184,900 6,610,700 7,124,100) 7,791,100 
New Amsterdam National 5,783,300) 4,395,900 6,87 3,900] 5,086,900] .... 
ee re 1 3,232,000) 14,209,000 14,721,000 15,476,000} 
Fourteenth Street Bank.. .| snare ee ror e 7:495,900| .... 
Ris ss0sancsie $1,038,9 





95,200 $1 mem a Ol 8,593.700|$1,036,703.300| 
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t United States Deposits included, $32,514,900. 
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